
Town of Carbondale 
511 Colorado Avenue 

Carbondale, CO 81623 
 

 
                                 
                          
                                                            AGENDA 

BOARD OF ADJUSTMENT 
MONDAY, AUGUST 19, 2019 

TOWN HALL 
6:30 p.m. 

 
 
 
 

1. Call meeting to order (Staff) 
 

2. Consideration of Minutes of June 10, 2019 BOA meeting……….…..Attachment A 
 

3. Continued Public Hearing for Appeal of Administrative Decision…...Attachment B 
 
Appellants:  Mark Mahoney and Neighbors 
 
Property Owner:   Pat Kiernan 
 
Location:    728 Euclid Avenue (Original Townsite Carbondale Block:  24  

Lot:  Parcel A aka the westerly 1.5 feet of Lot 3, all of Lots 4 
and 5, and the easterly 12.5 feet of Lot 6, Block 24, Town of 
Carbondale) 

 
4. Adjourn 
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MINUTES 

CARBONDALE BOARD OF ADJUSTMENT 

Monday, June 10, 2019 

 
Commissioners Present:                       Staff Present: 
Jeff Dickinson                                           Janet Buck, Planning Director 
Ann Gianinetti                             John Plano, Building Official 
April Spaulding                                  Mark Hamilton, Town Attorney  
Tristan Francis - Alternate                        Tarn Udall, Town Attorney 
Nick Miscione - Alternate                          Mary Sikes, Planning Assistant 
Jade Wimberley – Alternate (Non-voting this meeting) 
                                       
Commissioners Absent:                         
Russ Criswell - Recused 
Mark Chain – Excused 
Matthew Gworek - Recused  
Meredith Bullock – Excused 
                           
Persons Present to Speak 
Pat Kiernan, 189 S. Third Street 
Charlie Willman, 811 Blake Avenue, Glenwood Springs 
Mark Mahoney, 742 Euclid Avenue 
Linda Halloran, 178 Eighth Street 
Jerome Whalen, 228 Eighth Street 
Eric Doud, 710 Euclid Avenue 
Rita Marsh, 694 Euclid Avenue 
Mary Whalen, 228 Eighth Street  
Dan Bullock, 682 Euclid Avenue 
Frank Norwood, 765 Sopris Avenue 
Richard Vottero, 75 S. Third Street 
 
The meeting was called to order at 6:30 p.m. by Janet Buck.  
 
Election of Chair 
 
A motion was made by April to appoint Jeff Dickinson as Chair for this hearing. Ann 
seconded the motion. The motion passed with Jeff abstaining.  
 
Janet explained that the Board of Adjustment (BOA) should have five members. She 
said that the code states that special alternates could be selected from the P&Z 
members if there were not enough BOA members. She said that we have three P&Z 
members here that were not involved in the matter previously.  
 
Jeff stated that the third P&Z member will need to attend the meeting in the event that a 
special alternate could not attend a future meeting on this matter. 
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Selection of Two Alternate Members 
 
Jeff drew two names from the P&Z for the alternate members; 
 

 Nick Miscione  
 Tristan Francis 

 
January 30, 2019 Minutes: 
 
April made a motion to approve the January 30, 2019 minutes. Ann seconded the 
motion and they were approved unanimously with Nick, Tristan and Jeff abstaining. 
 
PUBLIC HEARING – 728 Euclid – Appeal of an Administrative Decision to Issue a 
Building Permit 
Location: 728 Euclid Avenue  
Owner: Pat Kiernan 
 
Jeff disclosed that he had Pat as a tenant in the past and that he has not worked with 
him on this project. He stated that he knows most of the public in attendance and have 
a relationship with them. He said that he is able to be a fair judge.  
 
No one had an issue with Jeff’s disclosure. 
 
Jeff explained the expectations of consideration and thoughtfulness of the conduct 
during the hearing.  
 
Jeff outlined the agenda and time allowances for each side. 
 
Jeff directed a mass swearing for everyone that was going to speak. He asked do you 
all promise to tell the truth, the whole truth and nothing but the truth in this hearing.  
 
Everyone answered that they do and there were no objections.  
 
Objections of Appellants and Applicant 
 
There was a lengthy conversation identifying objections from both sides.  
 
Jeff stated that the discussion in both objections is whether we are to consider things 
that have been submitted to the BOA. He asked if the content of what has been 
submitted changed drastically because of the early and late sending of material and are 
there changes that need to be considered.  
 
Mark Mahoney stated that he didn’t believe so and that their positions are the same.  
 
Charlie Willman introduced himself and stated that he would be representing Pat in this 
matter. He explained his understanding of the processes prior to the hearing.  
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Charlie wanted to note for the record that Mr. Mahoney and the neighbors did not follow 
the procedure for the position statements. 
 
Jeff asked the Town Attorneys to clarify and address the position statement procedures 
and materials that Charlie has stated cannot be considered before this hearing. 
 
Tarn explained that tonight we are holding a quasi-judicial hearing which makes this 
proceeding distinct from what might happen before a judge in court. She said that it is 
our position that, as a quasi-judicial hearing, the types of rules that would apply before a 
judge like civil procedure rules, the rules of evidence, what the judge could consider 
how a piece of evidence might be relevant or material to the issues before the court, 
those rules do not apply before a quasi-judicial body. She said therefore we disagree 
and that the Board of Adjustment can consider anything that is presented tonight i.e., 
any oral statements, visual presentations and anything written that was submitted in 
advance of tonight’s hearing including the materials in the Staff report, the parties 
statements submitted pursuant to the briefing schedule. Tarn said that it was up to the 
BOA to determine how much weight to afford any one statement, any one fact, any one 
presentation. She said that is for this Board to determine.  
 
Jeff asked the BOA if they had any questions. 
 
There were no questions from the BOA. 
 
Charlie stated that the case law in Colorado is clear that with a quasi-judicial hearing 
when you are sitting as a judge you cannot receive any ex parte communications, that is 
any communications outside of the formal procedure. He said the rules of evidence are 
certainly relaxed and that they do not need to be strictly followed in these type of 
proceedings. He said that the evidence considered by the BOA must be presented at 
the hearing and that is what the case law in Colorado says about the quasi-judicial 
hearings. He said that it gives us a right to confront that evidence during the hearing 
itself. He said that if matters are presented ahead of time that they cannot be 
considered because they are not subject to cross examination, which is my abilty to 
question what those people say, which is one of our fundamental rights in a quasi-
judicial hearing. He said that he agrees that is up to the BOA to determine the weight to 
give the evidence so we don’t disagree on that issue.  
 
Jeff asked the BOA if they had any response. 
 
There was no response from the BOA. 
 
Jeff stated that it is our choice whether to review and accept the packet that we received 
to review and accept any of the documents that are in question and are being 
challenged.  
 
April said that she read through the letters from the neighbors and the interested 
parties. She asked if because we have read these you are saying that they prejudice us. 
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Charlie stated that his view is that you cannot consider them when you later make a 
decision in this case. He said that he’ll assume that you heard that and that it’s not 
evidence tonight and that the evidence presented tonight is the only evidence I am 
going to consider. He said judges would get position statements and exhibits etc. in a 
real hearing and wouldn’t consider those, but that they are trained legal officers and that 
he is not casting disparagements and that is a little bit of a different standard that we 
have trained as lawyers to do. He said that he would trust that the Board members say 
that they did not consider it and make that a positive statement in the hearing. He said 
that you are not disqualified from proceeding as long as you understand that and follow 
that rule according to what I think you should be doing.  
 
Jeff stated that this is a de novo hearing, which means that we get to make a decision 
as if there were no other hearings in the past. He said he sees this as if we are basically 
acting as sort of the Planning and Zoning Commission in that we gather all of this 
information, we read the packet, we review it and we have driven by the site. We are not 
going to stop the meeting to drive by the site to understand the neighborhood context. 
He said that we get to decide if we are acting in this fashion or the quasi-judicial 
according to Mr. Willman’s definition.  
 
Mark Hamilton stated that we do concur with Mr. Willman that this needs to be a fair and 
impartial hearing and that basic due process needs to be afforded so everyone has 
notice and a chance to be heard. He said that is one of the reasons we set up a process 
so the issues would be out there in advance as we are trying to avoid trial by surprise. 
He said as you address these issues I would urge the Board to consider if you feel like 
somebody has been prejudiced, put behind because something was sprung on them, 
which is not what we are trying to do. He said that we also do not share Mr. Willman’s 
opinion in its entirety to the extent that you cannot consider what is in the packet. He 
said for instance the building permit application. He said that the application is what it is 
and that it is in writing as opposed to verbal and no one is going to read it to you tonight 
but do I think you could look at that building permit application and make decisions 
based upon it, yes. He said that there is a degree of difference here but that the bottom 
line is that Mr. Willman is correct that the Board needs to make up its mind based on the 
record before it and not conversations that you had out there in the street or knowledge 
that you may bring in from somewhere else. He said basically our goal here is to get all 
five of you up to speed on the same amount of information, whether that is information 
in the packet or information that comes across tonight through the parties presentations. 
He said that then all of you make a decision collectively based on that information and 
that he agrees with Tarn that the discretion in terms of how much weight to afford 
evidence or if somebody is being truthful or somebody is not being truthful is what the 
Board is appointed to do.  
 
Nick asked what the end result is here for the evening, are we making a 
recommendation to the Board of Trustees? 
 
Jeff stated that our decision is final. 
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Janet explained that it is a de novo hearing and that you are considering an appeal of 
an administrative decision to issue a building permit. She said it’s like the building 
permit was never issued and you are looking at all the evidence, the building permit, the 
plans, the code, the Comprehensive Plan. She said did Staff review and administer the 
code correctly or are you going to overturn the decision and find that Staff did not 
administer the code correctly. She said that you are weighing in on whether this building 
permit should be issued or not based on the code and the Comprehensive Plan. She 
said that that is the bottom line issue.  
 
Jeff said that we could have all these statements read to us tonight by everyone that 
has read them and we could have this go on for months or we consider these letters 
that have been written and use them as neighbor input. He said that with a P&Z hearing 
you will get letters ahead of time from the neighbors and you will read them and it is part 
of the documents and not ex parte communication. He said that is one of the options we 
have.  
 
April stated that she has not had conversation with anyone about this hearing. She said 
that she has read the packet.  
 
Ann said that she needed this information because she had no knowledge of what was 
out there.  
 
Nick said that he too was in the same boat and he does not know what is going on here 
today. 
 
Jeff asked the Board if they were comfortable with the packet and considering that. 
 
Motion 
 
April made a motion to accept the packet as written. Ann seconded the motion and it 
was approved unanimously. 
 
Jeff said that regarding the objections that have been raised, he asked what are some 
of the major changes that happened because of the missed deadlines. He said that we 
could continue the public hearing to another date to allow you, Mr. Kiernan, to prepare 
more information or allow you to do more research based on some of these things. He 
said that some of the language that was improper or used out of context could not be 
considered. He said that is what we are faced with or do we just move forward. He said 
the goal is to get all the information on the table. He said that if there is additional 
information it could be presented tonight if you have had enough time to consider it or it 
could be considered at another time.  
 
Further discussion ensued regarding dates and objections, some inaudible. 
 
Jeff said that we want a fair hearing and offered Charlie more time to present additional 
information if the hearing were to be continued. 
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Charlie stated that the additional time would not cure the problem. He said that he is not 
asking for a continuance. 
  
Further discussion ensued regarding submittal dates. 
 
Jeff stated that the intent is to get all the information on the table. He said that there 
have been things on both sides that didn’t quite meet the timeline and the agreements,  
and whether they were agreements or not sounds a little cloudy based on the 
comments tonight.  
 
Motion 
 
Nick made a motion to accept the packet as presented with no modifications and no 
continuance from anyone. April seconded the motion and it was approved unanimously.  
 
Charlie said that when someone recuses themselves because there is a conflict of 
interest the normal procedures in municipal law is that they are not to participate at the 
proceeding. He said the idea is that they would have potentially undue influence over 
the Board. He said that some of the people that have recused themselves from this 
Board are present in the room tonight and have sworn to take an oath to testify and it is 
inappropriate. He said that he would ask that they not be allowed to testify. He 
referenced Mr. Chain, Ms. Bullock, Mr. Criswell and Mr. Gworek. He said that they 
should not be allowed to participate because they have a conflict of interest and that 
they should be asked to leave the meeting room.  
 
Mark stated that many municipalities do recommend that recused members leave the 
room. He said that the idea behind it is to avoid passive influence on their colleagues. 
He said this situation is unique in several respects, one that the Board barely knows 
each other and that this is the first encounter for this Board. He said the issues with Mr. 
Chain do seem to be a little bit distinct and unique because he has been an appellant 
long before this current version of the Board was formed, as well as Meredith Bullock. 
He said that they were parties to this proceeding before the Board was constituted and 
that they have a right to petition for the relief that they are requesting. He said that we 
can note Mr. Willman’s objection and that it is ultimately up to the Board to allow their 
testimony or not.  
 
Nick asked if any of the listed members submitted written statements.  
 
Meredith said that she has. 
 
Jeff said that the rule of thumb with the P&Z is that when he has been involved in the 
preparation of the submittal, he has left the room and let his associate do the 
presentation. He said that is how we have done it in the past with the Town of 
Carbondale.  
 
Further discussion ensued regarding procedures. 
 



6/10/2019 
 

7 | P a g e  
 

Jeff stated that he doesn’t want to do anything to prejudice this hearing.  
 
Meredith Bullock, 682 Euclid Avenue said that she joined the Board of Adjustment 
because she had no idea this would happen again. She said that she feels very strongly 
about this and that she cannot continue on the Board of Adjustment. She said that she 
is resigning effective this minute.  
 
Mark Chain, 811 Garfield Avenue said that he would recuse himself. He said that he is 
a Board of Adjustment member and he looks forward to serving at another time. He said 
that you have my statement. He said that if for some reason this is continued and you 
want to hear his comments that he would appear and testify.  
 
Mark Chain and Matt Gworek both left the room.  
 
Tarn stated that the other recusal was Russ Criswell and that he was not in attendance 
tonight.  
 
Charlie stated that we will continue to participate in this hearing tonight but we did not 
waive any objections to procedural issues for the record.  
 
Jeff said that Janet Buck and John Plano are Town Staff that are here tonight. Jeff said 
that Janet is going to present the Staff report that is in the packet. Jeff explained that the 
Board will ask any questions after Janet’s presentation. He said that next the appellants 
(the neighbors) will be allowed 45 minutes to present their side. He said that it could be 
divided into 30 minutes with 15 minutes reserved for the rebuttal. He said Pat Kiernan 
will be allowed 45 minutes to present his side. He continued by saying that the 
neighbors would have that time, if reserved, to present their rebuttal.  
 
Jeff stated that the Board will have a chance to ask questions of everyone that has 
presented, as well as Staff following the presentations. He said that we will then open 
the public hearing for public comment. 
 
Charlie asked if we have the opportunity as parties to the proceeding to ask questions 
of any of the people testifying. 
 
Jeff answered that the Board is considering the information, so we do.  
 
Charlie said that he was asking procedurally and asked if the answer is no. 
 
Jeff said that the answer is no.  
 
Charlie stated that they object to that procedure. 
 
Mark Hamilton suggested to the Chair that limited questioning be allowed and that it be 
through the Chair in order for you to keep control over the proceeding. He said that if 
there are specific questions, whenever you may direct the right time is for questions, if 
either side has questions of Staff or each other that there be an allowance for that. He 
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said that he doesn’t think that it needs to be a courtroom style combative cross 
examination and that respectful questions can be asked through the Chair by raising a 
hand. He said that, if you could make an allowance for that, it is just his 
recommendation.  
 
Further discussion ensued regarding the process of questioning. 
 
Janet said that this is a public hearing to consider an appeal of an administrative 
decision.  She stated specifically, on March 31, 2017, the Building Official issued a 
building permit to Pat Kiernan, the owner of the property at 728 Euclid Avenue. She said 
that Mark Mahoney and neighboring property owners appealed the administrative 
decision to issue the permit.   
 
Janet said that the letter of appeal from the Neighbors included the following points:   
 

1. The proposed structure does not meet the Purpose Statement in the OTR zone 
district 

 
2. Compliance with allowed uses in the OTR zone district  

 
- Single-family Detached Dwelling or Boardinghouse 

 
3. Adequacy of parking for renters 

 
Janet stated that the BOA is required to hold a public hearing and either uphold the 
Administrative Decision to issue the building permit, continue the public hearing or 
overturn the decision and deny the building permit.     
 
Janet said that the Applicant applied for a building permit for a 4,400 sq. ft. structure on 
September 16, 2016.  She stated that single-family houses are exempt from site plan 
review procedure. She said that building permits are reviewed and approved by the 
Building Official.  She explained that site plans must be submitted with a building permit 
to allow review of the site plan to determine compliance with the UDC. She stated that 
depending on the type of project, the Building Official will refer the project out to various 
Town Departments, i.e., Public Works, Utilities, Planning, etc.  She said that this permit 
was referred to Planning and Zoning.    
 
Janet said that Staff reviewed the building permit based on the dimensional standards in 
the OTR Zone District. She stated that Staff determined that the proposal met the lot 
standards, minimum setbacks, building heights and other zoning parameters in the zone 
district.  She said that these items are the quantitative standards.   
 
Janet said in addition, Staff reviewed supplemental standards for the OTR in UDC 
Section 5.6.6.  She stated again, the proposed structure was in compliance with the 
dimensional requirements.   
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Janet explained that the purpose section for the OTR zone district does not include 
dimensional standards. She stated instead that these are more qualitative standards 
which set forth the intent of the OTR zone district. She said that this section includes the 
statement that “Special emphasis shall be placed on the quality and character of the 
built environment in this district, and the unique lot and home sizes character of the 
original Townsite.”  She stated that we didn’t consider this section when reviewing the 
building permit.   
 
Janet said that the UDC was adopted in May of 2016.  She stated that this permit was 
submitted in September of that year.   
 
Janet said that the second issue was whether it was a single family or a boardinghouse.   
 
Janet said that the floor plans showed a total of six bedrooms with 6-1/2 baths, if you 
consider the family room as a bedroom. She said that the floor plans and design are 
displayed on the wall. She stated because of that, I submitted a memo to the Building 
Official that the design of the structure appeared to lend itself to a more intense use 
such as a Boardinghouse which is not an allowed use in the OTR zone district. She 
stated that the Building Official shared her concern.  She said that the final 
determination was that the UDC does not limit the number of bedrooms and/or 
bathrooms.    
 
Janet stated that the third issue is adequacy of parking for renters.  She said that based 
on the parking code, the proposed parking meets the letter of the code.   
 
Janet said therefore, the building permit was issued to Pat Kiernan and the decision 
was appealed.     
 
Janet stated that the question before the Board tonight is whether the Administrative 
Decision to issue the Building Permit was correct or incorrect.   
 
Janet said after reviewing the facts involved in the matter, the BOA should consider:       
 

1. The positive or negative impact of the requested development on the 
achievement of the Town’s stated goals and strategies; and 

 
2. The impact on the Town’s ability to implement its Comprehensive Plan.   

 
Janet stated after discussions and deliberation, the BOA should decide whether to grant 
the appeal reversing the Building Official’s decision or deny the appeal.   
 
Tristan asked for clarification that the Comprehensive Plan was not considered in part of 
the application. 
 
Janet said that we did not look at the Comprehensive Plan during the review.  
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Nick asked if the parking requirements were met assuming that it was a single family 
residence.  
 
Janet stated yes assuming that it is a single family residence. She said that the code 
rounds it down from 2.5 to 2 parking spaces. She said that they met the two parking 
space requirement. She said that the code doesn’t consider anything above a three 
bedroom home.  
 
Nick asked if there was a site plan review exemption on this project. 
 
Janet explained that it is exempt to go before the Planning Commission and it is 
reviewed by Staff administratively.  
 
Nick asked if there was any way for the applicant to add additional parking to this 
project. 
 
John Plano stated that there is room on the lot for parking.  
 
Jeff asked Janet if her memo to John Plano was basically a red flag.  
 
Janet stated that she gave John the memo prior to the building permit being issued. She 
said that she had reservations about the design of the structure and how it fit in with the 
neighborhood as well as concerns about the boarding house and its appearance. She 
said that we looked at the UDC and that it did not limit the number of bedrooms.  
 
Jeff asked Janet whose job is it to affirm or deny it’s appropriateness for meeting the 
UDC, is it yours or John’s.  
 
John answered that it is a group effort and typically if he does have questions that he 
will bring it to other departments that may be concerned. He said that this time he 
brought it to Janet.  
 
Janet said that in hindsight she wishes that she had stood her ground with the design 
and the use.  
 
April asked if a permit was required to run a boarding house in the Town.  
 
Janet explained that it is more of a use issue. She said that the OTR zone district is a 
single family neighborhood and a boarding house is not allowed.  
 
John Plano stated that four unrelated people are allowed to occupy a single family 
residence. He said that when we did the review that Pat and I met several times during 
the design process. He said that he asked Pat to provide a statement that he did 
understand the occupancy standards and that he would abide by those if we did issue a 
building permit.  
 
Nick asked what the Town’s position was on short term rentals in this zone district.  
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Janet explained that our code doesn’t address short term rentals. She said that what we 
look at is single family residents need to comply with the occupancy standards and the 
definition of family.  
 
John stated that the definition of family has three aspects to it, one is the family unit, 
anyone that is related. How many people that are in a home is based on square footage 
200 square feet for the first person and 150 square feet per person after that, which 
would lend itself to have quite a few people in a house that is 4000 square feet. He said 
that they would all have to be related, brothers, sisters, cousins, daughters, sons, any 
blood relation whatsoever. He said the second would be four unrelated people is also 
the definition of family or two unrelated people with their children. He said that each one 
of those is “or”, a family or four unrelated, or two unrelated with their children.  
 
Nick asked if the owner could short term rent these rooms.  
 
Janet stated that it comes down to an issue of enforcement, she said that we deal with it 
on a complaint basis.  
 
Jeff said that we need to say is it allowed or not is the question. 
 
John stated that he has done enforcement of occupancy in town quite a few times. He 
said that it is typically renters. He said that he contacts the owners or the property 
managers and he does an inspection. He said he measures the home to figure out how 
many people are actually allowed there. He said he talks to the tenants to see how they 
are related and what the situation is. He said that several times a letter has been issued 
and essentially make them move.  
 
Jeff asked if a boardinghouse was allowed as a conditional use permit.  
 
Janet answered that it was not.  
 
Nick asked if an MEP was submitted with this building permit submittal. 
 
John explained that an MEP was mechanical, electrical and plumbing drawings. He said 
that we do not require those for single family homes. He said that the design was very 
energy efficient.  
 
Charlie clarified that the building permit was only for the first floor correct. 
 
John stated that there was several unfinished areas. He said that the whole structure 
was submitted but that the finished portion was the first floor.  
 
Jeff stated that he was confused because the drawings that they received showed all 
the walls and bathrooms with all the rooms.  
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John stated that the floor plans were submitted but that he was just going to finish the 
first floor in this phase.  
 
Jeff stated that he did not see that in any document.  
 
Charlie stated that is why he wanted to explain because it is confusing.  
Jeff stated that clearly the floor plans show the intent but not the layout.  
 
Charlie asked Janet if she had some design questions under the OTR. 
 
Janet answered that she had concerns about compliance with the OTR. 
 
Charlie asked Janet if she had concerns about the boarding house concept. 
 
Janet answered yes. 
 
Charlie asked Janet if after speaking to the Town Attorney, Mark Hamilton, that you 
agreed that the permit as submitted complied with the code correct. 
 
Janet answered that she agreed that the UDC didn’t limit the number of bedrooms.  
 
Charlie asked Janet if the permit had to comply with the UDC and the Town code, did it 
not? 
  
Janet stated that at that time she said yes. 
 
Charlie asked the question again. 
 
Jeff stated that Janet answered yes. 
 
Charlie asked if Janet she reviewed the objective standards under the UDC and the 
OTR and that the building permit complied with those objective standards, did it not? 
 
Further discussion ensued regarding the repeated questioning. 
 
Charlie asked if the purpose section of the OTR sets forth a planning goal, is that not 
correct? 
 
Janet stated that it sets forth the intent of the OTR zone district. 
 
Charlie asked Janet if that was based on the Comprehensive Plan. 
 
Janet answered yes. 
 
Charlie asked Janet if there were any specific standards that say that a buildings 
architectural components has to have x number of porches or gables or different 
structures on it at the time that this was approved. 
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Janet answered that there were not defined standards. She said that the purpose 
section did talk about mass and scale of the neighborhood. She stated that since we 
have adopted the UDC over the last two years that the error was that we did not use the 
OTR zone district in its entirety when reviewing proposed development, including the 
purpose section. She said that when reviewing we look at neighborhoods, mass and 
scale of buildings. She said that we have had people go back and redesign them. She 
stated that we look at mass and scale and we ask that buildings be broken up in smaller 
components, request façade modulations, setbacks for upper floors, varied roof lines, 
changes in building materials and breaking up facades with architectural features such 
as dormers, porches, gables and windows. She said to answer your question, did we 
look at the purpose section of the OTR zone district and the intent, no when we were 
reviewing this building permit.  
 
Charlie asked Janet if that is part of your job before issuing the building permit.  
 
Jeff explained that as she stated that it was a new code and that she was trying to get 
comfortable with it.  
 
Charlie stated that Mr. Kiernan was not given the opportunity to correct any design 
deficiencies before the issuance of the permit is that correct.  
 
John Plano stated that Pat and he worked through a lot of issues during the review of 
this. He said that there were several preliminary meetings, some during the review, we 
discussed quite a bit of it. He said that it was not the design standards, it was nuts and 
bolts of how he was going to get the product that he wanted through the building 
permitting. He said that he did not question the design per say.  
 
Charlie asked Janet if he wasn’t given any opportunity to correct any design issues. 
 
Jeff told Charlie that you are going to go at them a little. He said that the applicant 
always has the opportunity to withdraw the application and redesign it right. He said that 
he wasn’t given the opportunity might be a leading question.  
 
Charlie apologized and stated that because they had design questions and that he 
didn’t get the opportunity.  
 
Jeff stated or, the more important question, was there a request made to redesign it.  
 
Charlie asked for clarification that, after the decision, didn’t Mr. Kiernan get back to you 
and ask what he could do to redesign it to make it fit, do you remember that? He said 
that after the Planning and Zoning Commission ruled that he came back and asked how 
he could fix this, isn’t that right? 
 
Janet stated that was after the last public hearing and after the appeal date.  
 
Janet asked if she should answer if that transpired after March 31st.  
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Mark Hamilton answered yes anything you know through the date of tonight.  
 
Janet stated that she remembers that Mr. Kiernan did ask if he could come in and 
redesign. She said certainly and that we couldn’t act as designers and that he was 
responsible for hiring professionals or doing what he needed to do. 
John concurred the same.  
 
Charlie stated that he is not contesting that but stated that now the procedure is that you 
would tell people to go back and redesign things as you had listed a number of things 
and you now do it differently.  
 
John answered that we are now looking at them differently.  
 
Charlie asked Janet that she indicated that the Board has two options. The Board of 
Adjustment has the opportunity to agree that the building permit can be issued if certain 
terms and conditions are met, which is also one of the options they have. He said rather 
than a straight up acceptance or rejection of the permit, that the Board can say we will 
approve this permit if x,y and z are done. He asked if they have that authority.  
 
Janet answered yes with conditions. 
 
There was a short break. 
 
Mary Sikes timed all presentations by both sides. 
 
Appellants – Mark Mahoney on Behalf of the Neighbors 
 
Mark Mahoney, 742 Euclid Avenue stated that he has lived here since 2003. He said 
that he has been an architectural designer in the Roaring Fork Valley for twenty seven 
years.  
 
Mark made three corrections to his letter in the packet referencing home sizes in the 
OTR and the walls that impact the neighbors should read thirty three feet long.  
 
Mark said that we would like to talk about the purpose statement. He stated that the 
purpose statement contains mandatory language that must be complied with. He said 
that word “shall” as defined by the UDC means it is mandatory. He continued by saying 
that the purpose statement says “special emphasis shall be placed on the character and 
quality of the built environment and the home sizes and lot sizes of the OTR.” He stated 
that we will not address Pat’s assertion that he is not subject to the purpose statement 
or the Comp Plan because the Staff report responded to his position statement better 
and more thoroughly than we can.  
 
Mark said that the Staff report on page 10 does state that the Staff did not utilize this 
section when reviewing the building permit application. He said that we believe that the 
Town was in error and that it was an unintentional error in not applying this section. He 
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said that if a major part of the code was not applied that fact alone should be the basis 
for overturning a permit and at least remanding it back to the building department.  
 
Mark outlined some of the Board of Adjustments responsibilities; 
 

 UDC requires that the BOA consider the intent of the code, as defined in 
dictionary as purpose, we have a purpose statement for the OTR.  

 Residential uses and densities that are consistent with the historic character of 
Old Town Carbondale.  

 This area has unique scenic historic natural and design features that should be 
preserved and integrated into a new development.  

 Should is a permissive standard but the UDC requires that you consider the 
intent of the code, the language that is in the purpose statement. 

 The word historic is used twice the intention is not to be consistent with houses 
that were built in the last 3, 5 or 10 years but houses that were built further back 
in time.  
 

Mark said historic was not defined in the UDC but that if you are talking about land use, 
the National Register and Secretary of Interior defines historic as fifty years old or older.  
 
Mark stated that the positive and negative impact of the requested development on the 
achievement of the Town’s stated development goals and strategies and the impacts on 
the Town’s ability to implement its Comprehensive Code.  
 
Mark stated some might think that we are asking for strictly subjective standards to be 
reviewed here, under the purpose statement. He said at some point that is correct but 
we can winnow it down. He said the home sizes and lot sizes are knowable quantities.  
 
Mark said that he has compiled information from the Assessor’s website, which is listed 
in the packet, of home sizes. He explained his findings of square footages in the OTR 
compared to the proposed application. He said that people can live in the basement, 
which creates impact. He said that this home is one of the biggest houses in the OTR, if 
not the biggest. He said, to look at the lot sizes, this house is on a fairly average size lot 
and that it is not particularly large. He made comparisons to other lot square footages 
and their home sizes. He said that it is an average size lot and a very large sized house.  
 
Mark stated that another thing that you are required to look at is design features. He 
said that he tried to figure out what are the basic design features of this house or 
houses in OTR. He said that he tried to look at it so that it was not subjective. He said 
that we are not looking at what color it is or the architectural style or the materials. He 
said that he looked at the massing. He stated that the Planning Director wrote that the 
OTR zone district was created because of concerns of the mass and scale of the 
dwelling units being constructed under the previous zone district.  
 
Mark stated that he built a scale model which is displayed. He said that this house is 
basically a rectangle, the mass of the house is expressed as a rectangle. He said that 
he went around to every house in the OTR with a clip board and his list, asking if this 
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was a rectangle, yes or no. He said that he made a list of the houses. He said that the 
house to the west is a rectangle. He said that he looked at whether houses are broken 
up into multiple masses. He said that when he looked at the data, anything over 1600 
square feet with one or two exceptions, broke up its mass, in different ways that Janet 
had explained. He explained further on the massing in the OTR zone district.  
Mark said that he looked at whether houses in the OTR had the same first and second 
floor footprint. He said that thirty four out of thirty five houses did not. He referred to the 
sketches in the Comp Plan, which he said is a consistent theme throughout the OTR. 
He said that is the intent of the code, not being a giant mass but on a residential scale.  
 
Mark stated that the Comp Plan talks about reducing the visual impact. He said that 
breaking down the mass of a building into residential scale minimizes the visual impact 
verses a solid block building. He stated that if you look at the home sizes, lot sizes and 
design features that they are not completely subjective. He asked is this house in 
keeping with the Comp Plan and the OTR goals.  
 
Mark stated that the applicant stated that he is not even required to comply with the 
purpose statement or the Comprehensive Plan. He said that the design is consistent 
with that attitude and that there is no attempt to break down the mass or the scale.  
 
Mark said that he would like to talk about the Town’s ability to implement the Comp Plan 
and the OTR goals. He said that the OTR zone district emphasizes the historic 
character of the Old Town neighborhood. He said that, if you look at the design features 
we just went through, that this house doesn’t do any of those, which are basic design 
decisions. He continued by saying that the standards promote new residential 
developments that relate and connect to established neighborhoods. He said that there 
are eleven neighbors that are surrounding this property who are here tonight to say that 
they do not think it connects to the established neighborhood. He said that with full 
disclosure that his house is the house to the west in the model displayed. He explained 
the impact to his property.  
 
Charlie asked if the allotted forty five minutes is all the neighbors, not just Mr. Mahoney, 
correct? 
 
Jeff stated that it is just Mr. Mahoney and that if they speak, it is just part of the public 
comment.  
 
Tarn addressed the Chair and stated that we recommend that there be equal amounts 
of time for all appellants together collectively and Mr. Kiernan, with the public hearing be 
a separate process with time limits place on the individuals but not on the groups. She 
said that, if we need to address that now, we should discuss that now before the time 
lapses.  
 
Mary stopped timing. 
 
Mark stated that we have seventeen signatories to the appeal letter. He said that the 
appeal letter would carry the same weight even if he was the only one that signed it. He 
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said that we are essentially being punished by not having public speaking. He said that 
if they had not signed that they could speak as the public and that I would have forty five 
minutes and they would have three minutes apiece. He said that this is how we handled 
it in the last hearing. He stated that the applicant had a larger public presence at the last 
Board of Adjustment hearing.  
 
Tarn addressed the Chair and stated that there are a number of named appellants; 
however, that is a different role in this proceeding than members of the public attending 
for a public hearing. She stated that to the extent that they all want to speak, it should 
be part of the same amount of time as allotted to the applicant. She said that we want it 
to be fair with both sides having the opportunity to get their issues before the Board so 
the Board can render a decision. She said that it is different than a neighbor who is not 
a neighbor-appellant showing up and being afforded his/her three minutes. She said 
that the Board may need to address how to proceed from here.  
 
Mark suggested that the Board ultimately has control over how much time and that this 
is the role of the Board and particularly the Chair. He stated that if any additional time is 
granted he suggested that it be equivalent.  
 
Mark stated that if there are members of the public that are not appellants, our code 
requires that they be given an opportunity to speak and we have traditionally given them 
three minutes. He said that there is also a subset of those people that are appellants 
and we had set up a process to give them equal time with the applicant.  
 
Jeff stated that his intent with this is that we have all gotten the packets and we’ve seen 
all of the letters and he would hope that we wouldn’t have a bunch of repeating of the 
information. He said that we are able to hear facts with not having to hear the facts 
twenty times. He said that it would be his hope not to get a lot of repeating. He said that 
y ’all have made the time to be here and we appreciate that but we don’t want to go until 
midnight.  
 
Charlie stated that we prepared for a forty five minute presentation and we would ask 
you to stay to those deadlines or we are going to have to ask for a continuation so we 
can present other evidence.  
 
Tarn suggested to the Chair if the neighbors need an opportunity to talk amongst 
themselves to decide how to use the remaining time we could take a break. 
 
Jeff said that perhaps what we could do, if everyone agrees, is once you have finished 
your presentation we could ask you questions as the Board. He said then we will allow 
Mr. Kiernan’s side to make his presentation, ask questions and then we’ll take a break 
and let you regroup.  
 
Charlie stated procedurally they can reserve their time but that typically it is to rebut 
things that we say and that is not to bring up new things because we don’t have a 
chance to address those new things. He said that it goes back to the original question 
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we had to procedures. He stated that if they are going to present things they need to do 
it now and they can then rebut what we have in the remaining time.  
 
Mark stated that he agreed with Mr. Willman and that it would be preferable for the 
neighbors if they are going to make additional factual points as a part of their initial 
presentation that you do that before his presentation. He said that if they have time left 
and they want to reserve it for rebuttal that is how the rules work. 
  
Jeff said that the appellants could come to the podium now and make additional 
comments or sit at the table with Mark.  
 
Charlie stated that he has no problem if they want to take a five minute break to figure 
out how they are going to use their time.  
 
Jeff stated that you all have twenty four minutes left if you would like to talk about it 
amongst yourselves.  
 
There was a short break. 
 
Jeff stated that this won’t count against your time while you tell us what you have 
decided and how you would like to proceed. He said both parties have equal time to 
present and the appellants are everybody that who has signed the letter. He said then 
there will be general public which are not those people.  
 
Mark stated that he will finish quickly on the boardinghouse and we will keep ten 
minutes for the rebuttal.  
 
Mark stated that this project is six bedrooms and six and a half baths for four unrelated 
adults. He stated that the applicant has stated that he wants to create rental housing. 
He said that we believe that this structure is laid out and arranged as a boardinghouse. 
He said that the upper floor has bedroom suites with sitting rooms that could be studio 
apartments. He said that with the pressure on housing that if you have six bedrooms 
and six and a half baths we believe that this is ripe for abuse. He stated that Pat might 
not be the person that will abuse it but the building will be here forty or fifty years and 
that somebody is going to buy this at some point. He said that it is an anticipated 
impact, which the code says all conditions of approval shall be reasonably related to 
anticipated impacts of the proposed use of development. He stated that it is never going 
to be used as a single family residence and that a nuclear family would not buy this. He 
said that it is always going to be used as a rental property and to its maximum capacity. 
He stated that on the first floor there is a guest room office with a full bath, closet and 
sitting area that has a direct access to the outside. He said that we believe that this is 
prime to be a short term rental or Airbnb. He pointed out this area on the plans 
displayed, which would be five adults at minimum. He said that there would be problems 
with parking and storage and all of the things that go along with that many unrelated 
adults living in a property is troublesome.  
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Jerome Whalen, 228 Eighth Street stated that he is requesting that the building permit 
be rescinded for the following four reasons; 
 

1) The Town erred in not applying the purpose statement to its initial review.  
2) This project is a poster child for everything the OTR zone district set out to 

correct. The building mass, scale, architecture, parking, landscaping and 
neighborhood impacts are all out of compliance with the OTR zone district.  

3) Pat has never once said that he is building a single family home. He has told 
anyone that will listen, including the Sopris Sun, in which he is quoted, that he is 
building co-housing. Co-housing is not an approved housing type in the OTR 
zone district. Co-housing, boardinghousing and bed and breakfasts are not 
approved in this zone district because they do not live like single family homes.  

4) Pat has given you written notification that he does not intend to comply with the 
Town occupancy standards when he wrote “It is not my intention to use this 
proposed home in violation of the Town occupancy standards as currently 
enforced.” If that is not enough ammunition for you just look at his building plan, 
the plans scream boardinghouse, which is not an approved zoning type in this 
zone district. 
 

Jerome stated that he urges you to rescind this building permit.  
 
Mark Mahoney stated as the difference between how the code is written and how it is 
currently enforced, he displayed a picture taken this morning, the code reads within the 
OTR all other open parking shall occur elsewhere on the lot, outside of the front yard 
setback and on an improved area having a surface of asphalt, concrete, rock, gravel or 
similar inorganic material with a permanent border. He pointed to the picture with five 
vehicles parked semi-permanently, three that have been there for years, two that are 
semi-permanent. He said that this is how the code is written and this is how the code is 
enforced.  
 
Linda Halloran, 178 S. Eighth Street said that as much as she is here to support the 
appeal that she is also here in support of the UDC and the Comp Plan. She said that 
both Town Staff and volunteer community members invested a great deal of time and 
thought to come up with these documents to guide development in Carbondale. She 
said that while no process is ever perfect the current UDC and Comp Plan is what we 
have to work and they deserve our respect. She stated that there was clear intention in 
both of these documents to protect the integrity of the Old Town Residential zone 
district. She stated that your charge as the Board of Adjustment allows you to give 
consideratable weight to that intent. She said if Mr. Kiernan’s building permit is issued 
as currently configured it will set a precedent that will undermine the work of many and 
the integrity of the UDC and the Comp Plan. She said that this project has a long 
history, Mr. Kiernan initially came before the P&Z in April of 2015. She stated that at that 
time he was required to go through the infill process, which required a public hearing. 
She said that he started out asking for 6-7 variances for a new structure on a vacant lot. 
She stated that one of his variances was that being in a historic district was a hardship 
that allowed for a variance. She said that he has known of the historic significance since 
at least 2015. She said that she would argue that asking for that number of variances 
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indicates that Mr. Kiernan views complying with the code in general as a hardship. She 
continued by saying that his application in 2015 was denied. Linda said at that hearing 
the message from the members of the P&Z and the neighbors was very clear. She said 
that the mass, siting and scale of the project did not fit in this historic neighborhood. She 
stated that the Chair of the P&Z, at that time, suggested to Mr. Kiernan that he hire an 
architect to help him deal with some of these issues.  
 
Linda said that his latest building permit application with the issues that Janet and John 
spoke about was not new information to him. She said that he was given the opportunity 
in 2015 to work on his building to make it more appropriate to the neighborhood. She 
stated that instead of taking that feedback to heart, Mr. Kiernan has now returned with 
an application under the UDC that changed only quantitative aspects of the project. She 
said that he continued to ignore qualitative issues set out in the UDC and the Comp 
Plan. She said that he selectively chooses language from the UDC that supports his 
project and ignores any language that does not. She said that he wants us to believe 
that he is applying for a one bedroom single family home yet the structure has three 
floors and 4400 square feet. She said that he states in writing that he will adhere to the 
occupancy requirements as enforced, not as written. She stated that his actions indicate 
that he has little respect for the code and sees the process as a game of words. She 
said that she urges the Board not to allow Mr. Kiernan to manipulate and minimize the 
Old Town Residential zone district, the UDC and the Comp Plan. She said that his 
position statement indicates that he doesn’t think the UDC in its entirety is valid nor 
does it apply to him. She said that for the UDC to maintain its usefulness as a guiding 
document it needs to be applied consistently and in its entirety. She thanked the Board 
for all of the time that they have volunteered.  
 
Mary Whalen, 228 S. Eighth Street said that her husband, Sarge, and her live two 
doors down from Pat’s proposed project. She said that they are part of stable 
community that Mark Chain writes about in his letters. She said that they have lived in 
their little log cabin for over thirty years and that Pat’s project feels massive. She stated 
that he could house more people in his building than currently live in our entire square 
block. She said that we feel that Old Town Residential zoning was created to prevent 
this kind of project and we ask that the Board consider the true potential of Pat’s 
submitted plan as well as the purpose statement to help maintain the integrity of our Old 
Town Residential neighborhood.  
 
Dan Bullock, 682 Euclid Avenue said that he is a member of the Tree Board. He said 
that one omission to this application was a landscape plan by a landscape architect. He 
said that it clearly states in the Municipal Code and in the UDC that a landscape plan 
shall take into an account the existing patterns of surrounding development and existing 
landscape. He said that the UDC requires, in Old Town, three large canopy trees. He 
said that a professional landscape plan would move the building back to accommodate 
large canopy street trees and reflect the existing front yards of Old Town residents. He 
said that he worked hard on parts of the UDC with the Tree Board, Janet, John and 
Public Works. He said that this is an over sight that needs to be corrected.  
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Meredith Bullock, 682 Euclid Avenue said that she asked a well-known respected 
realtor for her opinion of how she would market the building based on the floor plans. 
She said that this is a quote “The way I count there are really six bedrooms, although he 
is calling one of them a family room. Some of the options might include reconfiguring  
the house into more than one dwelling depending on the zoning or even a mix of uses 
i.e., commercial and residential. The ad would probably be different in every zone 
district because it is not a traditional single family floor plan. I would explore other 
potential uses for the building.” She said that you all know who this person is.  
 
Frank Norwood, 765 Sopris Avenue said that he borders Pat’s property across the 
alley. He said that if this is approved that it will be opening an incredible can of worms 
for anyone that wants to scrape a lot, build on a new lot and wants to do the same as 
this application for a multi-family dwelling. He said that this will be the demise of what 
we treasure in Carbondale as a very pleasant place to live.  
 
Applicant – Pat Kiernan and Charlie Willman 
 
Pat said that he hopes that some of the experienced planning folks will forgive him as 
he is going to do a quick run through of how he understands some planning issues. He 
said that this is from the land use basics for elected officials, Colorado Municipal 
League, and the Department of Local Affairs. He said that we have the Comprehensive 
Plan and the intent and purpose and there needs to be a link to regulations so that they 
are understandable, predictable and consistent otherwise it just turns into a free-for-all. 
He said that a good meeting falls in a clear and consistent procedural framework and 
we are doing well on that front. He stated that decisions need to be based on the record 
and testimony and relate to the review criteria in your codes. He said it is not your job to 
decide if you like it or if it’s a good idea and that it is related to the application to the 
facts presented and standardized review criteria. He said that people give him a hard 
time about following the nuts and bolts and not honoring the spirit of the code. He said 
that as you can see the spirit of the code kind of wanders all over the place. He said that 
with a group like this it is very easy to want to appease or placate a body of people who 
feel this is going to ruin their lives and their neighborhood. He said that you have to 
base your decision on facts.  
 
Pat said as Tarn has mentioned, this is a quasi-judicial action and in a sense you are 
acting like a judge because the next step up from this is District Court. He said to think 
about that when you are listening to evidence and making a decision, the challenge will 
be through the courts. He said that he and the neighbors are entitled to due process, we 
are allowed to be heard, ask questions and decisions that are made based on 
compliance with the codes. He said that this is case law, Colorado law and the criteria 
must not be vague. He said that a regulation that is unconstitutional void if persons of 
common intelligence must necessarily guess as to its meaning and differs to its 
application. He said that is a lead into asking for decisions based on what’s in front of us 
instead of stories that get made up. He said that here are some examples of poorly 
drafted standards, subjective standards to the left side and objective standards that 
actually give some consistency and understanding to it. He continued by saying that 
zoning cannot regulate behavior, that is a different body of the city. Pat said that it is not 
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about architecture police, different people have different senses about what is 
appropriate or pretty and that the code is not about that, unless specifically written. He 
said the issues before the BOA are pretty clear, is it in compliance with the OTR 
purpose section due to mass, size, bulk and sizing, is it a boarding house or single 
family, does it have sufficient parking? He stated that this is from the UDC, the Board 
shall not have the power to change the terms of the code and the spirit of the code 
creates a shadow code and effective changes the terms of the code unless it is based 
on objective standards. He said that if a review is not based on objective standards in 
amounts amending the code under the gise of interpreting it. He said that you could see 
how that would be a pretty slippery slope. Pat stated that throughout the code specifics 
governing control, cases of conflict the more specific provisions shall govern and the 
same with the meaning and the intent.  
 
Pat said that we pretty much all agree that this meets the dimensional standards so I’m 
going to rip through this. He said that these are spelled out pretty clearly, lot minimums, 
lot widths, and surface coverage. He said that he is only at 26% and that he is allowed 
40% therefore there is room for more parking should it be decided that he needs it. He 
said that the setbacks are all appropriate to the zone district standards. He stated that 
the height meets the standard and it crowds it a bit but that if crowds it a bit, which you 
will see why later. He said that the supplemental standards also apply. Pat stated that 
he believes that the tree planting and landscaping may have been revised since this 
permit was filed as it was pretty simple at that time. He said that he met those simple 
requirements, three street trees, five foot planting strips and the location of those trees. 
He said that there are other standards, for structures adjacent to an alley step down. He 
said that these are meant to bring the structure in line with the OTR purpose and intent, 
in this case it is reducing the sidewall, near the setbacks and then have a façade that is 
broken up in a number of ways, dormers, porches, gables etc. He said that there is an 
illustration of the maximum wall height near the setback. He said that here is the 
floorplan and in the upper right corner, floor zero and floor two, the basement and the 
second floor are unfinished for this permit. He said that he put some exploratory 
concepts in there for how this might be finished out because he wanted to make sure 
this is ok if he added more bedrooms. He stated that the envelope of this permit that is 
the foundation of the first floor are finished. He said that he is not trying to mislead 
anyone of this front. He said that we’ve already talked about off-street parking 
requirements and that all the UDC requires is typically a maximum of two. He said that 
here is John Plano’s simple review of zoning and this is his worksheet, with one request 
for clarification on the lot coverage area. Pat said that typical of the process through this 
if there was something that didn’t feel right to John or that wasn’t clear that he would get 
in touch. He said that we had a lot of meeting and that many were about alternative 
construction and energy efficiency as well as minor things like landscape details, 
sidewalks. He said an initial site plan was submitted and reviewed and then another site 
plan in December, original one was September of 2016. He said that we both agreed 
that it was still a minimal site plan. He said that there is always room to go above and 
beyond. He said that you can see the planting strips and the street trees. 
 
Pat stated that here is Janet Buck’s boardinghouse memo, while she claims that she did 
not review this to anything else but dimensional standards, here is a purpose and use 
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discussion. He said that she had some concerns about it and now some misgivings that 
she did not follow up on that. He said that keep in mind that a label has been applied 
here, think how effective “Nasty Woman” was in disparaging Clinton was during the ill-
fated election. He said that when you label something that it is an interpretation. He said 
that this is not a professional assessment of the project. He said that the neighbors 
have picked up that. He said that here is a sketch of what could be done upstairs and 
that his concept was shared housing. He stated that he has intended for this to be his 
home and ideally mature adults. He said imagine if you were in this situation what kind 
of space you would like, would you like a bedroom with a bath down the hall or 
something like this. He said that is the design and with the four unrelated people as we 
have talked about, it meets the single family. He said that clearly if he wanted to abuse 
this that this is possible with any house in Carbondale. He said that there was a meth 
lab in a modular while back and things can be abused and that is a different question. 
He said that part of the space required for this house is because it is a renewable 
energy power plant. He said that there is a large mechanical room and storage down 
there. He stated that the concept for this is “open build”, so that the utilities and the 
layout can be easily changed without major changes to the house. He said that there is 
open web floor trusses, service cavities in the wall and the ceiling, so it has some 
flexibility in design. He said that it is clear that the UDC does not limit the number of 
bedrooms or bathrooms, we’ve answered that question. He said that the definition of 
family, one option is not more than four unrelated persons and that a single family 
dwelling may be occupied by four or fewer unrelated persons. He said to look at the 
code, the size, massing, bulk and siding of the proposed structure are in compliance 
with the specific dimensional and qualitative standards of the UDC. He said that these 
specifics standards govern rather than the general OTR purpose statement. He said the 
bedroom question is not of the design of a house but how it is used as well as how it’s 
occupied. He said that there is sufficient parking and room to grow if needed.  
 
Pat said that John was really helpful in reviewing this process and giving me feedback 
as well as clarifying things and looking at things he hadn’t seen before regarding energy 
efficiencies that he is planning to do. He said that on March 11 that he got word that he 
had reviewed it for code compliance and it is stamped on the landscape site plan. He 
said that one thing that did not get in the materials was a solar shading analysis. He 
said that John and I met at length on this and discussed solar shading. He said that for 
years that he designed and installed renewable energy solar systems. He said that he is 
pretty familiar with how the sun moves. He said that if shading was a problem that this 
would be a reason for a re-design. He said that there is a sixteen foot solar fence on the 
adjacent building envelope and the parameters are specified in the code, which he 
explained further. He said that an important point to mention was that the appeal was 
originally filed on the 20th of March. He said that the Town decided that it wasn’t really 
an appealable decision until the permit was issued. He said that when he picked the 
permit on the 31st of March the appeal was filed again and according to the Town it was 
officially appealable. He said what that meant was that the permit was approved on 
March 11th, appealed on the 20th and the Town had eleven days, perhaps longer if they 
knew of the neighbors intention, to evaluate the claims of the appeal and review the 
permit application, as well as let him know before he filed and paid the permit fees and 
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went down this long legal journey. He said that what the Town decided was that the site 
plan and building were in compliance with the zoning so the permit was issued.  
 
Pat said let’s talk about subjective standards verses qualitative. He said that the claim 
was floated that he is arguing that he is not subject to the code. He said that what he is 
saying is that he is not subject to subjective review to the Comprehensive Plan and the 
purpose section. He said that there is a difference between subjective and qualitative. 
He said that the Town is now reviewing the purpose section of the OTR, which sets out 
more qualitative standards. He said that standards are rules, principals or measures 
with which compliance is mandatory unless variance etc.  
 
There was a short break for technical difficulties. 
 
Pat said that poorly drafted standards are using subjective language instead of 
statements that are understandable in some way. He stated that these are qualitative 
standards, vertical wall within five feet of side yard setback shall not exceed twenty feet 
in height, and a façade of a dwelling facing the street shall be broken with dormers, 
porches, gables. He said that is truly a qualitative standard there and it is sufficiently 
objective and it holds weight. He said that it is understandable. He said that if you 
applied that understanding the purpose statement is essentially void for vagueness, 
which is a legal term. He said that people have to agree on what they mean and 
common understanding. He said so applying the vague language of the purpose 
statements as standards is not only a poor planning and zoning practice it is illegal. He 
said that it would not stand up to court review. He said that here is the letter with the 
email that came up earlier. He said that late June after the appeal and after he had 
exhausted all of the administrative options with the Town that he asked Janet and John 
if there was currently an available process that could provide a schematic design review 
that would allow him to verify that his project is compatible with the character and 
purpose of the OTR before he proceeds. He said that it is an expensive process to 
redesign and do structural and soils analysis etc. He said that Janet had said before we 
are not design professionals and that we are happy to review a new conceptual design 
for your structure, including a narrative to explain. He said that essentially that there is 
no way out.  
 
Jeff asked Pat for clarification of what he just said. 
 
Pat explained that he had asked Janet and John if they could provide him some basis in 
which to do a redesign. He said so that he could take another look at it to see if there 
was something he was violating, give him some input and he’ll redesign it based on 
that. He said that nothing was forthcoming and nothing specific that he could redesign 
to. He said that then he took it to court because he was in a position where the Town 
won’t tell me what to design and the neighbors are happy to and where do you go from 
there. He said that the Comprehensive Plan is not a land use code but an advisory 
document that shapes the land use code. He said that the Board of Trustees intends for 
this code to implement the planning policies, which is the UDC. He said that the specific 
standards of the UDC capture the intent of the Comprehensive Plan. He said that is the 
process, the Comprehensive Plan creates the vision and the goals, the purpose 
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statement focuses the intention and the standards implement it with objective 
standards. He referred to an earlier slide, the BOA must consider the requirements and 
the intent. He said that the project clearly meets the specific requirements but that the 
appellants claim that the intent has been overlooked. He said that there are legal rules 
for interpreting statutes and the UDC is essentially a statute. He said look at the plain 
language and follow the history, read it in context and harmonize if there is a conflict. 
Pat stated that the OTR is not a new code that the Town is learning to apply. He said 
that the neighbors and the Town seem to want to make that the argument. He said that 
it was established in 2008 and that it has changed very little since. He said that it was 
about concerns about mass and scale. He said that the UDC preserved the intent and 
captured the essence.  
 
Pat read from the UDC further and the history of the OTR zone district as well as the 
boundaries. He said that the purpose statement that is nice sounding but vague and not 
legally binding language unfortunately. He said that the UDC was revised in March 2019 
so this does not apply retroactively but now there are standards to reduce apparent 
mass. He said that is an intention that the neighbors would like to have retroactive but it 
was not in place at the time. He said so here is the criteria that you are asked to review 
things to, facts involved, code evidence of how it has been interpreted in the past, goals 
and strategies, Comp Plan. He said again specifics control over any general statements 
if there is a conflict. He said here are OTR houses built since 2008 and they vary a lot, 
with massing in parts that similar to my house, garages are no longer allowed on the 
street side. He explained several more examples of houses in the OTR and their 
characteristics. He referenced several new buildings close to his property that are not 
labeled boardinghouses. He continued by saying that the Carbondale Historic Survey, 
completed in 2010, stated that the residential areas of Carbondale were sparsely built at 
the turn of the century, which has resulted in considerable infill construction therefore no 
national registered historic district or local historic district is recommended for the 
Original Townsite and the Weaver Addition. He said that historic apparently means 
something else in this context. He explained the surrounding properties around his lot at 
728 Euclid Avenue. He said that he doesn’t live in a historic neighborhood by the usual 
sense. He referenced the old train station and the Village Smithy buildings as being 
rectangle in shape, which is their historic element.  
 
Pat said that looking at the Comp Plan his house satisfies a number of things, infill 
development on vacant lots, residents with walkable access to the town, diversity in 
housing types, housing options for an aging population like himself and folks that can 
put up with him, ecology and renewable energy. He said that one item with infill in 
existing neighborhoods, special care shall be taken to ensure mass and scale conform 
to the existing neighborhoods beyond what is allowed in the current underlying zoning, 
in 2013. He said that code was updated in 2016 and the Town intends the UDC to 
implement the planning policies. He said what the Comp Plan intended is meant to be 
built into the code. He said the Environmental Bill of Rights was passed by the Town in 
2017. He said that we want to “green up” our act because it matters. He said what 
Planning and Zoning is not about, it is not about subjective interpretations of the codes, 
fears of all of the possible ways my home could be used in the future in violation of the 
codes, whether the neighbors approve of my project or who they imagine him to be and 
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it is not a popularity contest. He said last time as you have heard that there were about 
equal numbers of people here speaking on both sides. He said either this meets the 
code or it doesn’t, if it doesn’t it can be explained why. He said that he doesn’t want to 
pit neighbors against neighbors, the point of good zoning is to make the rules clear and 
to avoid this Hatfield McCoy kind of feuding across boundaries. He said what it is about 
is does the proposed structure as designed meet the objective standards of the codes. 
He said with the boardinghouse thing, once built is it being used and occupied in 
compliance with the codes. He said does the design meet the standards of the code, in 
use, is it occupied in compliance with the code. He said that he is not asking for special 
treatment, just fundamental fairness. He said that Janet has already stated that they 
essentially did not do their job. He said how do we undo that. He said either it meets the 
code or it doesn’t, if it does comply reissue the building permit. He said that if it doesn’t 
that he is asking for fairness and specific objective reasons based on the evidence and 
the code and why it doesn’t comply as well as a path to compliance.  
 
Pat said that he paid for a permit review and responded to all of John’s requests and 
that he was great to work with on a not so simple project. He said that he just wants 
specifics on how to comply. He said that the former Mayor, Stacey Bernot, commented 
on the 191 Sopris Avenue project, which was fairly contentious, a four family unit, “To 
me it’s not about the building it’s about the people and that I want an inventory of mobile 
homes to mansions in this community and if we bicker about every project that comes 
through I think we are losing sight of those folks”. He continued by saying what makes 
Carbondale special, we are normally known for things like community, arts, recreation 
as well as diversity and inclusivity. He said that architectural historic character are not 
our greatest charms. He said he wonders if the appellants see Carbondale differently 
where architectural and historical character rises above community, which is 
speculation that doesn’t need to be considered. He said that this just lends some 
perspective of what he is up to apart from all the boarding house labels and enemy of 
the people.  
 
Pat recalled last summer’s fire “It became vividly clear that this is not the same valley 
when I arrived in ’87 nor is it the same planet that I was born on in 1956, in a short 
lifespan I’ve seen the planet put in jeopardy.” He said that Tarn knows this from my 
adventures with her dad, the natural world has provided one of my most enduring and 
nurturing relationships and that’s why I am here. He said that he can’t, in good 
consciousness, build a house that will burden the planet for decades to come. He said 
that the atmosphere is like the skin of an onion and we’ve been messing it up. He said 
that his design is a net zero and they are fairly involved structures, the wall systems are 
heavily insulated so the geometries tend to be pretty simple. He said the goal with a 
house like this, is over the course of a year to generate as much energy as the house 
uses through energy conservation and renewable energy and in this case solar. He said 
that once again John was very helpful in helping him work out the details. He said that 
he has indicated from the beginning that he wants to share the house and not that he 
wanted to rent it. He said that cohousing is usually multiple structures, co-householding 
is occupying a single family structure as unrelated family and that it is a growing trend. 
He said that this is his design concept, simple, sustainable, shared, shelter. He said that 
he hopes that there is room in Carbondale for this.  
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Pat said in conclusion, Staff approved the site plan in compliance with the zoning. He 
said that the proposed use falls within the UDC definition of family, four unrelated 
persons. He said that at build-out it could be five bedrooms, five and a half baths plus a 
family room. He said is it unreasonable to think that four people plus a guest room 
would be a normal use for that. He said that parking is more than adequate for this 
phase and that it is a great fit for Carbondale’s environmental and developmental 
strategies and a change at looking at architecture. He said that he requests that the 
Board approve the building permit and deny the appeal. He thanked the Board and 
apologized for getting emotional.  
 
Charlie submitted a copy of the PowerPoint as a formal exhibit and evidence on a stick 
as well as paper copies to the Board.  
 
Charlie stated that Pat has covered a lot of the things that he wanted to address and 
that the important things to consider in his understanding of the law and that you might 
get different interpretations from your council, the code has different provisions that 
have to be looked at when you issue a building permit. He said first of all the building 
standards and things like that, which are in the International Residential Code if he 
remembers the name correctly, those are not even questions in this process. He said 
that remember that the building permit is just for the first floor. He said that Pat has 
been very transparent in what he has presented to the Town and to this Board and to 
the neighbors and this is what I want to do.  
 
Charlie said that when you look at the code itself there are two sets of standards, the 
first are found in section 3.2.3.B, the second in 5.6.6. He said that 3.2.3B are the 
dimensional standards and everyone agrees that those were met by Pat in his building 
permit. He said that it was interesting that when Mr. Mahoney made his presentation 
showed all of these comparable standards out of the Garfield County Assessor’s office. 
He said that is great and that he doesn’t know if they are accurate or not as he did not 
have a chance to look at each of those to figure each of the properties he had. He said 
that the issue is that the Board has to decide based on what the dimensional standards 
are in the code. He said that Pat has met those dimensional standards. He said that it 
cannot be determined by size but it has to be determined on the objective standards. He 
said the purpose of the standards in both 3.2.3.B and 5.6.6 is to put prospective 
applicants for a building permit on notice of what they need to do to comply with your 
code. He stated that he complied with all of those standards and that is what Janet and 
John found when they issued the permit. He said that they were well aware of the 
objections of the residents. He said that Ms. Buck has indicated here today that as she 
thought about it that she was aware that there were some design things that quote 
unquote “bothered her”, which might not be her exact words that she said today. He 
said that she did not bring those to anyone’s attention and that she did not bring it to Pat 
saying that we have issues with this and maybe we should be looking at some different 
design things that we could maybe solve some of these issues. He said as Pat pointed 
out that there was maybe a ten or eleven day period there because of some confusion 
on when the time for the appeal was due for the Town again to look at the same 
questions that you are hearing here today. He said that they looked at those and that 
they did not revoke the approval of the permit, they issued the permit on March 31st.  
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Charlie said that if you look at 5.6.6 there are six different standards i.e. the trees and 
different things and I’d encourage you to look at the actual code. He said that for each 
of these six items that the Town has found that Pat has complied with. He said what is 
important to consider is that in 5.6.2 of the code that they talk about standards and 
guidelines. He said that standards under your code are rules, principals or measures 
with which compliance is mandatory unless modified through various procedures or 
altered in compliance with the code procedures. He said that Pat did the alternate 
compliance for a porch in the front yard setback and that was in the worksheet that Mr. 
Plano had done. He said that the second part of that section 5.6.2B in paragraph two is 
guidelines. He said guidelines are policy preferences for which no specific measures 
exist and that is critical. He said that it goes on to say that the development may not be 
denied solely for failure to comply with a guideline. He said that he is shortening it but 
that is generally what the code says. He said that is what the appellants want you to do, 
take these vague design things. He gave an example of what Mr. Mahoney admitted 
that the historic character he claims in the code is based on the last ten years, not the 
last three to ten years, but something beyond that. He said that the code does not say 
that, he wants to add another criteria to that. He said as far as what some of the 
neighbors indicated is that you might open the door and create some issues out there.  
 
Charlie said that Pat Kiernan has a right to develop his property, right to get a building 
permit, under the current code. He said that if this Town determines that this code is not 
sufficient as Pat noted on one of his slides that there have been some changes in 2019 
to deal with some of those issues. He said that if the Town determines that they are not 
sufficient that you can amend your code. He said that any new applications after that 
have to apply to that new amended code, he said that you can’t do it now and stop Pat 
from building his building. He said that is not how the law works.  
 
Charlie said that you have to distinguish between standards and guidelines. He said 
that you have to understand that when you rule on this that Pat has complied with each 
of the standards. Charlie said regarding boardinghouses, the purpose statements are 
guidelines, Comp Plan, by its nature is a plan, it is not a guideline, it’s not a standard, 
it’s an aspirational goal and what a town should look at. He said that is the definition of a 
comprehensive plan. He said that he wanted to talk about a boardinghouse, that this 
property cannot have more than four unrelated occupants. He gave several examples of 
how his home could be rented and stated that there is nothing in the code that prevents 
him from leasing his property. He said that there are no short term rental restrictions 
here but Glenwood Springs is looking at these issues closely now. He said that when 
Pat applied there were no such things there. He reiterated that there is nothing in the 
code as to the length of leasing and that restriction cannot be imposed on him, as long 
as he only has four unrelated people. He said that it could be abused as every law in 
this country could be abused. He said that the local courts are buried in cases of people 
that abuse the laws.  
 
Charlie said that co-housing is not a prohibited use and it is not wrong. He said it could 
be a vision of the future and the Town should be looking at adding it as a use in this and 
other zone districts. He said that Pat has met the parking requirements as only the first 
floor is subject to this building permit. He said when he finishes the rest of the house he 
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will have to comply with the rules and regulations at that time. He said that the future 
use of this property cannot be judged based on the current building permit, which is just 
the first floor.  
 
Charlie said that there is nothing in the code to say that one needs a professional 
landscaping plan. He said that Pat has a plan, which he showed in one of his slides. He 
said that he shows three trees and the landscaping strip and before the certificate of 
occupancy is issued he will have to show that he built to the Town code or he can’t get 
his CO. He said that it is not grounds to deny a building permit.  
 
Charlie said bottom line is the evidence that you have in front of you tonight, Pat’s 
building permit complies with the Town’s code. He said that it complies with the OTR 
and the UDC. He said that if you determine that there is a certain provision that you 
think he ought to do something different that he would encourage you not to make him 
go back and start all over again and not make him waste all of the money that he has 
wasted and permit fees and all of the things that he has done. He said that if you give 
him direction of the things that need to be done in order to issue the building permit that 
would be middle ground, it is not yes or no. He said that we encourage you to approve it 
as is but if you determine otherwise we would ask you to say these are the things that 
you have to do for the permit to be issued. He thanked the Board for their time and said 
that he sits on these boards and it is a very difficult process.  
 
Ann asked Pat if he intended on living there. 
 
Pat stated that was his plan. 
 
Ann asked if Pat lived in this neighborhood now.  
 
Pat answered that the honest truth is that housing has gotten tricky and expensive so 
he is currently living at the Monastery in Old Snowmass. He said that he has lived in 
intentional communities in Scotland and in Wisconsin. He said that he understands how 
to live in community. He said that his intention was to live here and share the home. He 
said that the renting thing came up over and over again but that he is not sure that he 
wants to rent it because it creates a power imbalance in the house. He said that he 
hoping for some kind of shared equity but that might be too socialist for Carbondale but 
that he didn’t know.  
 
Ann asked if that is the difference between a boarding house and co-housing.  
 
Pat explained that co-house holding is a model for unrelated adults to share a single 
family residence. He said that if you have a model and people focusing their intention 
that they learn how to do it better.  
 
Charlie said that one could easily own a home as four co-tenants, with each party owing 
¼ interest in the home. He said this is a legal entity which could exist.  
 
Ann asked if any income will be made from co-housing.  
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Pat stated that it will be a home and that it is not intended to be an income property, that 
it is intended to be a shared home.  
 
Ann asked how it would be addressed if you sell this house, which was mentioned prior.  
 
Pat stated that this is one of those in the future it could be misused things. He said that 
there is no way to manage that effectively other than to enforce your codes. He said that 
you cannot deny it because someone could abuse it a hundred years from now. He said 
fifty years from now most of us will probably be gone.  
 
Ann asked if 2016 to 2019, there hasn’t been a change in plan, knowing controversy 
and nothing was redone, did she understand that right. 
 
Pat said as Charlie mentioned that he had spent a lot of money on designing this house 
with structural engineering etc. and that he doesn’t have guidelines on what redesign 
would work. He said that the Town has not given him anything specific. 
 
Charlie asked for clarification that from the time of denial from the P&Z to the time of 
applying for the building permit did he make any changes. 
 
Ann said that this other process of going around that, nothing was adjusted. 
 
Pat asked from 2015 to 2017. He said that a couple of things did, one of the variances 
was for solar orientation to turn it towards the sun. He said that was a misinterpretation 
of the code because it says “they prefer that” rather than “it has to be that way” so that 
wasn’t really a variance. He said that another variance was a detached accessory 
dwelling unit, he said that what he got from that was no detached accessory dwelling 
unit and no variances. He said that he very much redesigned it and that it used to have 
a garage with an accessory dwelling unit and it was a very simple conceptual design. 
He said that he has redesigned it, no accessory dwelling unit, no variances and still the 
neighbors appealed it.  
 
Ann said that she noted in the booklet that someone had offered to redesign with a 
compromise with neighbors or working together to do things.  
 
Jeff said that one of the neighbors had offered to mediate.  
 
Pat said that would have been Eric Doud. 
 
Charlie explained that you can always discuss settlement but when a litigation is 
pending and that litigation was pending at that time. He said that at that time Pat had a 
lot of money invested in both the plans and in the court process. He said that, just 
because he did not want to talk, then you have to think about where he was in the 
process.  
 
April asked if we were just looking at the plans for a single level. 
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Charlie stated the building with only the first floor developed.  
 
April stated that anyone could add to their home later. 
 
John explained that it was still the entire structure that we are looking at and the part 
that would be finished would be the first floor. He said that some of the infrastructure 
would still need to be put it.  
 
Charlie said that the second floor and basement would be open floor plans that could be 
changed by anyone sometime in the future.  
 
Jeff said that he would assume plumbing and mechanical would have to go in.  
 
John stated that the plumbing and mechanical would have to be roughed in.  
 
Pat explained that this was an open build design and that there would be service 
cavities in the walls and ceiling and open web trusses, which have a lot of room. He 
said that there would be removable service panels in some areas. He said that it is 
designed so that you don’t have to modify the shell of the structure in significant ways 
so that it can grow over time. He said that with a building of this type that you would 
want build the whole shell all at once so you can do very efficient insulation and air 
sealing. He said then you could finish off the floors later and that it could be a master 
bedroom if a couple wants to be there. He said at this point it is just the first floor, finish 
the envelope and whatever structural is required.  
 
Jeff said and the mechanical room. 
 
Nick said that it sounds like you are designing with intent to build multiple bathrooms so 
that word intent comes up. He said that we are talking about intent on the other side as 
well.  
 
Charlie said that, if the question is the infrastructure going to be there to put the 
bathrooms in, the answer would be yes. He said the pipes will be in the walls.  
 
Pat said that they could be or they could be added later. He said that it would easier to 
rough in certain parts or a lateral up for the water and sewer and then tap into it once 
the configurations are complete.  
 
Nick stated that your intent to go along with your proposal, which is part of the package 
with multiple bedrooms and bathrooms on the upper level, that is the intent. 
 
Pat answered could be as drawn three bedrooms and three baths and if you were a 
mature adult, wouldn’t you like to have your own bath and some private areas. He said 
that it could end up being two master bedrooms. 
 
Nick said that the intent is to design and build the upper level out as multiple bedrooms 
and bathrooms.  
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Pat said yes.  
 
Charlie stated that the property could sell prior and someone else might want to do 
something different. He said that they would have to come back to the Town for 
approval.  
 
Pat said that the size of the structure is about 2600 square foot house if you account for 
the thirteen inch walls. He said that is about how much living space it has above grade.  
 
Nick said that he is not taking issue with the intent and that he just wanted to get some 
clarity. Is it the intent to build as proposed in the upper level layout from your 
presentation.  
 
Pat stated that it is not cast in stone but the intent is that at some point it would be built 
out with bedrooms and bathrooms.  
 
Charlie said that is one potential build out.  
 
Nick asked if the Fire Marshall has seen the upper level floor plan. 
 
John said that the Carbondale Fire District has not been involved in this. 
 
Nick asked if it seems prudent that they should see the intended floor plan. 
 
John said that it is still a single family home and typicaly the fire department gets all of 
our commercial plans and multi-family plans. He said that they do not get involved in 
single family.  
 
Nick stated as a matter of life safety and welfare, does it make sense that the fire 
department should get involved in this particular case, is this an extenuating 
circumstance given. 
 
John stated that it could be something that the Board deems necessary but that is not a 
typical review process for a single family home. He said that they have egress windows 
in each bedroom, smoke detectors, carbon monoxide detectors and all of the life safety 
parameters in the building code are taken care of. He said that the Fire District doesn’t 
typically get involved with any single family homes.  
 
Tristan asked if the set of plans in the packet was the set approved by Staff.  
 
Pat answered yes and the permit was issued.  
 
Nick asked if there was a neighbor notification process pre-permit. 
 
Janet said no that it is not required.  
 
Nick asked if there were any variance requests.  
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Janet answered no.  
 
Further discussion ensued regarding the time and process.  
 
Appellants – Rebuttal 
 
Mark Mahoney said that there is a lot to unpack with what was just said. He said that 
the basic thing that the applicant was just arguing is that the code does not apply. He 
said that the reviewing body cannot change the code. He said that if you listen to the 
applicant that you are being asked to change the code and you cannot do that. He said 
that the code requires you to look at the Comp Plan and it requires you to look at the 
intent, the purpose of the code. He said that is not an option but a responsibility and 
requirement that you have. He said that they may not like the code but that is the code 
that we have. He said that if it says that special emphasis shall be placed on these 
things then you have to decide, was special emphasis placed on that? He said in your 
heart of hearts, per the code, however you come up with that, you must decide that. He 
said that you cannot change it and say that the purpose statement is not legally binding, 
that’s not your call. He said that you cannot say that the Comp Plan is optional because 
that is not your call. He said that you must consider if the Comp Plan is being served by 
this project, if it helps the Town implement its Comp Plan. He said that you cannot 
change the code tonight, it’s the one we have. He said that as the neighbors, we have 
rights. He said that this code applies not only to the developer but to the neighborhood. 
He said that we rely on this and that you cannot go and change it now. He said that Pat 
talked about his green building and it has nothing to do with the code. He said that the 
Comp Plan states that energy efficiency is encouraged. He said that the code doesn’t 
say you can do a house a certain size because it is energy efficient. He said that you 
cannot make it a block building because it is an energy efficient building, it goes against 
what the code says about mass and scale. He said those are judgements that the Board 
has to make but you have to make it based on the current code, not as Pat would like it 
to be changed. He said that there are projects all over the neighborhood and “Old Red” 
is one of them. He said that went for a public notice and everyone knew about it. He 
said because of the way it was handled in a way that is sensitive and in compliance with 
the code as far as the handling of the additions and historic treatment of it that no one 
complained about it. He said that there is a short term rental across the street from me, 
it went through public process and no one complained about it. We are not dickering 
about every project, we are dickering about this project, as stated by the applicant. He 
said that we couldn’t appeal until the decision went ripe, which is when the applicant 
picked up the building permit. He said that we were there that day. He said that there 
was no eleven day waiting period, we appealed on the day that we could. He said that 
we went in when the applicant picked it up not when the permit was ready.  
 
Linda Halloran said that we all have made mistakes, both in our personal lives and in 
our careers. She said that Janet has been pretty frank and generous in terms of what 
part she had in this permit being issued. She said that the Board of Adjustment has the 
authority to acknowledge that and send this back to the drawing board. She said that’s 
what I hope you will do. She said that a key issue here, multiple applicants come to the 
Town and get building permits. She said that they are able to read the code, if they can’t 



6/10/2019 
 

34 | P a g e  
 

read the code they get professional help, if they need help with design work, they hire 
an architect. She said that she went through the infill process twice in this Town, both 
times because we tried to behave in a neighborly way. She said that we looked at the 
code but that we looked at what, as neighbors, how we would like to be treated. She 
said that we did not have a single objection in either of those infill applications. She said 
that when Pat came to the P&Z in 2015 it was a very similar situation, he was trying to 
find out from the P&Z what he could do. She said that Gavin Brooke told Pat to spend a 
little money and hire an architect to have someone help address these issues. She said 
that the neighbors are not opposed to a project on this lot, we just want something that 
has a scale that is appropriate. She said that the tenor of the presentation tonight was 
the code is wrong and that it’s your problem to help me figure this out and that is not 
necessarily is the case. She said that Staff helps interpret the code but when it comes 
down to how you are going to apply that code to a particular lot, that falls on the person 
that is building and, if they can’t do it on their own, then they should get some help. She 
said that she hopes that you send Pat back to square one and start over again.  
 
Rita Marsh, 694 Euclid Avenue said that we have lived here since 1977. She said that 
there has never been an issue in our neighborhood such as this. She said that it is 
really difficult to be here and talk about this. She said that she has known Pat and that 
he has an intent and that he wants to bring community together; which he has, he has 
brought our neighborhood together in an extraordinary way. She said that she 
appreciates Janet saying tonight that she wishes that she had spoken up stronger at 
that time. She said that she knows how that feels in my heart of hearts. She said that 
this is going to be a difficult structure the way it is to plop down in our neighborhood so 
please consider that. She said that we would like to welcome Pat with something that is 
more broken up and doesn’t feel like it’s going to impact the neighborhood with lots of 
people moving in and out.  
 
April asked if we have a code that prohibits co-housing; we only have the four people 
rule?  
 
Janet explained that our code does not address co-housing and that there are many 
definitions for co-housing. She said that our code does not address it or define it.  
 
Tristan asked if the use as suggested would be a family as defined in the code. 
 
Janet answered yes that four person unrelated by blood would be a family.  
 
Jeff said that it could be five bedrooms.  
 
April stated that it was mentioned that there was another being built in the same district 
with five bedrooms and five bathrooms. 
 
Frank Norwood stated that we are talking about 5.5 additional bedrooms and we are 
talking about one person for each, what about a family of four for each of those places. 
He said then what do you do with the impact of cars and the number of bodies in and 
out every day. He asked what the maximum number for inhabiting that building.  
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April stated four people.  
 
John said unrelated people. 
 
The public hearing was opened.  
 
Richard Vottero, 75 S. Third Street said that he is a transplant from Denver and that he 
is a third generation Coloradoan. He said that we are a growing state whether we like it 
or not. He said that Carbondale is house short by a long shot for common people as 
means that I am to find a place to live. He said that he could get bumped out of here in 
the next couple of years because he cannot afford the rising rents and expenses. He 
said that Pat is seeking to provide a place where he can experience community and 
have other people live in a very decent setting. He said that with your own bedroom and 
bathroom that is pretty premium. He said that the house is solar oriented and very up to 
date as far as energy efficiency goes, which we are all finding out is more and more 
important. He said that regardless of what you believe the world is changing pretty 
rapidly on us. He said that Carbondale and this resort area is supposed to double by 
2035. He said that is a short time from now and can you imagine this place doubling in 
population. He said that we are going to have to figure that out. He said the way for this 
to grow is up and not out. He said not consume more land but grow by infill and 
increased house sizes. He said that the neighborhood that it’s in and the idyllic feeling is 
fading, whether you care to admit that or not. He said that we have to adjust, not by 
shutting down a house that has met the code and has a building permit in hand meeting 
the code. He said that with the red house to the east that Pat’s house looks more in 
character with the neighborhood than before all of that was built.   
 
Eric Doud, 710 Euclid Avenue said that Jan and I are in the process of designing and 
building the “Old Red” house as it is lovingly described. He said that he is a practicing 
architect and I have been at it for forty years. He said that he has worked in many 
jurisdictions, both on your side of the fence representing historical boards as well as 
private interests. He said that he has taught at the university levels and understand the 
value of critique and reworking of design. He said that projects only get better by review. 
He said that the full range of a designer’s responsibility is not only to their own values 
but to the neighborhoods values. He said that while Pat’s building has merits in both 
terms of energy efficiency and the need of public housing as it is currently designed that 
he does not believe that it is appropriate for the Old Town Residential district. He said 
that concern comes from two areas, one is from the impact of our immediate 
neighborhood but also what it suggest could happen to the rest of Carbondale’s historic 
heritage in the OTR district. He said the first area of concern is mass and scale. He said 
that with the new building with Old Red that we tried to reduce their size so that they are 
secondary to the primary original historic house. He said that in doing this that we had 
to compromise on the height of the walls on the rear structures but that we felt that this 
was important. He said that we also added dormers and kept roof pitches that were 
characteristic of the older style. He said that Pat’s project while meeting the quantitative 
requirements to the code he believes that it fails to meet the qualitative requirements. 
He said that if you take a streetscape view of that he said that he has heard from others 
what a large project ours is, he said that with the mass and scale of Pat’s pushed 
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forward it will impact the entire block. He said that it fails to provide a visual variety and 
architectural compatibility. He said that in conclusion that this is a project that needs to 
go back to the drawing board. He said that architects are cheaper than attorneys. 
 
Motion to close the public hearing 
 
Tristan made the motion to close the public hearing. Nick seconded the motion and it 
was approved unanimously.  
 
April said that the OTR has new buildings, she wondered if there were any historic 
buildings deemed by the State.  
 
Nick said that there were not any registered but that there is history and heritage in 
OTR.  
 
April said that she understands this but that we were also shown pictures of brand new 
homes or infill projects. She said that she personally feels that we cannot deny 
something for what might happen to it and that any of those homes could sell tomorrow 
and be turned into anything else. She said that she doesn’t think that this is our job 
tonight. She said that if something is to code and meeting those codes that’s what we 
are here for, not what someone might do later with something. She said that she has 
lived places in Carbondale where a lot of people are living across the street from me 
and everyone has got cars. She said that no one is coming through with their code and 
changing or enforced so that can happen anywhere in Carbondale. She said from what 
we have been told is that this has met code and was given the green light to go.  
 
Jeff said that the building permit was issued.  
 
April stated that she doesn’t think that Janet did the wrong thing, if it meets the code you 
get a permit. She said that people can come and say that they don’t like it but if it meets 
that code that’s what we are here to decide tonight, not what might happen later. 
 
Nick said to that point, which is well taken and that he agrees however he does see 
some issue with how it received its permit. He said that it met the dimensional 
requirements of the code, the quantitative requirements of the code. He said that this 
was early on in the process and from the design of the house would indeed pass the 
qualitative requirements of the OTR at this point in time. He said that if it went in front of 
the P&Z that they would take issue with how the house presents from the street, which 
the one rendering of it was pretty unimpressive. He said that it is subjective and that the 
UDC is written to protect the OTR from what we don’t want it to be. He said that it does 
it without being capricious and arbitrary, which is what we have to be. 
 
April said that change is hard and that people don’t like it but it is going to happen. She 
said that we do need places to live and that anyone that has a home could rent out a 
room.  
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Nick said that he doesn’t disagree with April but that the house doesn’t present well 
from the street.  
 
Tristan said that he agrees with Nick. He said that he sees two issues, one the use of 
the dwelling and the intent of the OTR district. He said that he doesn’t see that it 
shouldn’t be approved as proposed for the use as a shared home. He said that he 
doesn’t think it meets the intent of the OTR district as provided for in the code, which is 
in there to provide some leeway and some discretion on what’s to be built in the OTR 
district. He said that qualitatively the scale of the building and the mass don’t make 
sense for the area.  
 
Nick said if there was a minor height setback on the second story just to give it some 
breakdown. He said he wouldn’t want to take away too much floor area from the upper 
level because he thinks the intent of the upper level is pretty decent and he doesn’t take 
issue with the intended design of the upper level. He said that he thinks that the fire 
department should take a look at it. He said that if there was just a 1-2 foot setback on 
the Street Side or on all four sides to break up the mass to be more fitting to the 
character of the neighborhood.  
 
Ann said that a couple things she sees is how it is supposed to be built out on the one 
level is fine for parking. She said as soon as you have other tenants then the parking is 
an issue. She said that you usually have to plan for that before you build the building. 
She said that she doesn’t understand why there can’t be a compromise and if it’s a 
review with Carbondale because of this, that there is some compromise on price. She 
said that there are parking issues, landscaping issues, mass and design. She said to go 
back with some compromise on all parts, everybody in this group has to compromise to 
some extent and make it a better project for Carbondale. She said that this has been 
such a long process for her to look at this from 2015 to 2019. She said that with design 
changes as just mentioned, it makes neighbors happier. She said that they met the 
rules but that we could relook at this and have it go back through.  
 
Nick stated that we could propose an approval with conditions. 
 
Ann said that is what she is saying and that you can’t deny that the project got a 
building permit. She said that there is obviously a whole lot of people that don’t agree, in 
this room, that it meets all of the code. She said that by going back that the project has 
a chance.  
 
Nick stated that if we were going to go that route, put together an approval with 
conditions, what do we think those conditions would be. He said would we want to 
explore and discuss.  
 
Jeff said if on P&Z you could continue a hearing and say if you break up the mass and 
scale a little, can you bring it back to us and then we’ll look at it again.  
 
Janet said that you can do that, maybe provide guidance with some of the suggestions. 
She said that generally we have tried not to redesign during the land use process but 
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that it is ok. She said some of the things she had mentioned that she had listed; look at 
mass and scale, smaller components, facade modulation, setbacks for upper floors, 
vary roof lines, changes in building materials or breakup facade with architectural 
features such as dormers, porches, gables and windows. She said instead give them 
direction in order to redesign it and then look at it.  
 
Nick asked if the applicant ever heeded the suggestion of Planning and Zoning to hire 
an architect.  
 
Pat answered that there is a hidden concept in there that he couldn’t design another 
style house. He said that he took architecture in graduate school and that he is an 
engineer and that he could redesign the house easily to make it look like the one next 
door. He said that this is want I wanted and that architects get to make a statement. He 
said that this is a return to frugality with resources and energy. He said so to suggest 
that I should hire an architect to design something other than what I want, this is what I 
want to build.  
 
Nick said that is fair but that the architect also has a responsibility to the community, 
which you clearly have overseen or forgotten about. He said clearly you have not done 
a very good job with that. He said that we have a room of people here that are very 
upset and maybe an architect might have helped you alleviate some of that.  
 
April said that the two main concerns that she has heard from the neighbors is the size 
of it and that’s tough and things do change. She said that if it does fit in the code and 
the building permit code for that land use then you have to allow it. She said that it is not 
our choice if it fits, in then that is what we are here to rule on. She said that if that’s the 
law, then that’s how it is interpreted, we can’t change the interpretation.  
 
Jeff explained that we can re-interpret it. He said that we would need to have a finding 
that we feel doesn’t meet the intent of the code.  
 
April said that it sounded like it did. 
 
Jeff stated that was the dimensional standards. 
 
Nick stated that there is more in the UDC than just dimensional requirements.  
 
April said then the second is the whole boardinghouse thing, which is what we have 
said is code enforcement. She said that we are not here tonight to rule on code 
enforcement either.  
 
Jeff said that to play out the scenario and it gets built in an illegal way and then there 
are complaints. He said that enforcement is complaint driven.  
 
Jeff asked Janet what zone districts are boardinghouses allowed in. 
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Janet said that they are only allowed in Commercial/Transitional, Historical Commercial 
Core and Mixed-Use. 
 
April stated that Pat has said that he is not necessarily looking to rent out rooms. She 
said that she thinks that our job now is to just look at the zoning code.  
 
Jeff asked Pat if he was willing to modify the design at all. 
 
Pat said that if he never gets permission to build that he’ll have to modify but that it is a 
pretty brutal way to do it to have the permit approved and then have to redesign it. He 
said that he has to have standards to design it to. He said that it meets qualitative 
standards now and that the other interpretations are not standards because they are so 
subjective, they won’t hold up in court. He said qualitative standards have to be specific 
enough that they are understandable. He said that he has shown a number of examples 
that people might not like the architecture but they have been approved. He said that 
they are in different neighborhoods and some comparable in size. 
 
Jeff stated that there is a section under mass and scale in the Comp Plan that says step 
buildings down in scale as they approach alleys. He said that it doesn’t do that and that 
it’s written right here and it was just not done.  
 
Pat said that it does not approach the alley and its fifty feet away. He said that if he puts 
a structure in-between that structure would be adjacent to the alley.  
Jeff said that in his opinion that it does not step down as it approaches the alley. He 
said that if you added another structure that would be another project like a garage or 
something.  
 
Pat asked if that would be acceptable if he stepped it down by putting another structure 
in there. 
 
Jeff said that we would have to look at the design. He said if you are breaking up the 
mass and scale like the red house, the way those step down as separate buildings 
breaks up the mass.  
 
Pat said that the problem with that is a building like that will use an enormous amount of 
energy over its lifetime because of all of that surface area. He said and the cost to 
redesign because the process is pretty faulty.  
 
Jeff said that is where we are, we can’t go back to day one unfortunately. He said that it 
was approved and then it was revoked and now we are at a point. He said that the 
hearing was overturned actually.  
 
Pat said that the process was overturned. 
 
Charlie stated that the court never addressed subjective verses actual standards. 
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Nick said that it met the letter of the law on the dimensional requirements and that the 
other components of the UDC are subjective but they are there for a compelling reason. 
He said that they promote neighborliness. He said that we should be promoting 
neighborliness, we on this Board.  
 
April said that is true and that she doesn’t want open a can of worms because 
historically there have been a lot of things that people have not wanted to come in their 
neighborhood. She said that if we had stood up and let that happen we would be living 
in a different time. She said that the progressive idea of shared housing that this valley 
needs to move forward in that direction.  
 
Nick said that he hasn’t heard anyone on this Board dispute that fact. He said that he 
doesn’t think that anyone is contesting that it’s how the house presents.  
 
Further discussion ensued about the program at the house.  
 
Ann said that the impact of the build out with the parking, landscaping and everything 
for the size has not been appropriately designed for this lot. She said that she does not 
object but that it has to be planned better. She said that she knows that it is only the one 
level but that it is pretty obvious from him saying that is his intent and that it’s not a bad 
intent. She said that the design to her has some big gaps to make it work at that spot for 
anybody, if it sells or it goes. She said that she would like to see some change, some 
conditions. She said that it got the building permit and that she can’t deny that but that 
she is not gung ho that is what should be built, mass, area for parking if anything 
different happens there. She said that it is not going to be used as a single family if it’s 
totally developed.  
 
Jeff said regarding the net zero, he has seen a lot of net zero buildings because that is 
what he does too and that they are not all boxes. He said that you can do a lot more 
with architectural interest and still have a net zero building. He said that you could add 
variation and still maintain the environmental integrity. 
 
Jeff said that he is hearing that the Board is ok with the potential future use or the use 
as submitted. He said that it will have some neighborhood impacts. He said that he is 
hearing some things about mass and scale that we might want to make a 
recommendation on that. He said that he has also heard from the applicant that he 
wants very specific guidelines from us. He said that it would be hard to give more than 
what Janet already listed. He said that we are not the design Board and that you keep 
getting that same thing. He said that you want to be told exactly and we are not your 
designers.  
 
Nick said that the parking really needs to be reconsidered given this and the quantitative 
requirements say that they had met their parking requirements but he does not agree. 
He said that they should triple their parking.  
 
Ann said that the fairness of resubmitting pricewise, that the process does cost money. 
She said that she does not know what the Town can do if it comes back around. She 
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said that she is definitely about making it work but that she thinks that there has to be 
some changes.  
 
Tristan agreed that there has to be some compromise.  
 
John stated that he can address fees, once the permit is issued and they come back 
with revisions to an approved project, our fees are $49.50 an hour to re-review plans.  
He said that depending on the extent of the changes it would take eight hours maximum 
to give some quantitative of what he would look at. He said that if the floorplan would 
decrease Pat would get a credit for the tap fees. He said that our fees have not changed 
in a long time and $49.50 doesn’t even cover his time.  
 
Janet read the list of items again, we look at mass and scale, we ask for smaller 
components rather than one large mass, buildings broken up with various methods 
including facade modulations, avoid long expanse of walls, setbacks for upper floors, 
varied roof lines, changes in building materials, breakup facade with architectural 
features such as dormers, porches, gables and windows.  
 
April asked if the house to the south was ok because it was one story or is it ok because 
it was built before all of this. She said that it looks exactly the same to her. 
 
Jeff stated that it was pre-existing condition and that it is the house to the west.  
 
April asked if the roof was re-designed to make it different would that make people 
happier.  
 
Jeff stated that would be one of the things.  
 
Jeff asked if we were to go that route would we want to issue findings that listed certain 
elements of the UDC. 
 
Janet stated that it depends on how you want to do it. She said that you could continue 
the public hearing and ask for the project to be re-designed to respond to your 
suggestions and bring it back and have you review the new design. She said that way 
the neighbors have the opportunity to review the design, it keeps it in the same arena.  
She said that in the Staff report she did include dates, where the public hearing could be 
continued on page 14 of the Staff report. She said that what she is hearing is that the 
Board is ok with the use, concerned about mass and scale and parking. 
 
April asked if the applicant is willing to do that and is there any point in coming back. 
She said does Pat what to come back and resubmit a tweak here and there to make it a 
little funkier and a little more Carbondale.  
 
Pat stated that he had indicated in one of his slides that he had indicated that if it meets 
the code to issue the permit and if it doesn’t give him something based on standards. 
He said that when you get into this subjective standards that’s an oxymoron, standards 
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are not subjective. He said that he is not asking for design but some standard that 
would allow him to redesign to that standard.  
 
Jeff stated that we are dealing with the code and what Janet just read, does that give 
you any ideas. 
 
Pat stated that is not in the current code.  
 
Jeff said that is what we are helping to clarify what’s in the current code and those are 
some of the words that could be used to help you design something that would be more 
acceptable to the Board. He said if those are not helpful to you then we are not getting 
anywhere.  
 
Pat read from the supplemental standards of the UDC, 5.6.6 the façade of a dwelling 
facing the street shall be broken up with dormers, porches, offset gables, or other 
features such that the façade does not present an unbroken face to the street. He said 
that he thought that is what he had done and if he adds gables and he referenced a 
project that Jeff had designed across from the library.  
 
Jeff said offset façade is what I think you read. 
 
Pat said that those things are easy to break mass up with and if I have to totally 
redesign the floorplan, foundation and redo the structural that he could throw out a few 
concepts like that. 
  
April asked if Pat would like to come back and show that to us. 
 
Charlie asked if it is a conceptual showing. 
 
April said yes I think so.  
 
John said yes elevations and not redoing the floor plans yet. 
 
Jeff said that since you are trained as an architect you could do this yourself and you 
could do this without having to hire a bunch of consultants. 
 
Pat said that if he could leave the foundation and floor plan intact.  
 
Jeff said that he is seeing that the roofline is a pretty dominant feature and that he 
would look at breaking that up a little. He said the continuous eave line all the way 
around, if broken up would add some interest. He said that there a number of items, 
pop-outs. 
 
Charlie asked Jeff if he was suggesting dormers. 
 
Jeff stated that he wasn’t suggesting anything.  
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Charlie said that there could be significant costs as well as a month or two delay and 
then are you getting what you want, which has been the problem all along. He said that 
he appreciates that you don’t want to design the building but on the other hand you 
haven’t said the things that Janet just read that said dormers and things like that. He 
said that if you put two dormers to break up the front face line would that do it.  
 
Jeff stated that he is referring again to what Janet read if those give you more design 
ideas. He said that he thinks that is what the Board is looking for.  
 
Janet said that she wanted to clarify that those are the tools that we see professionals 
use or what people bring in when they are applying for the OTR zone district to help 
meet the intent of the purpose statement. She said that is something we ask of people 
and give them ideas on how to break up the building to meet the intent.  
 
Nick suggested that an option would be that we say that you are not meeting the intent 
of the UDC, go home redesign the house or you don’t get the permit and we’ll treat this 
as a multi-family dwelling. He said that to him it suggests that it is an SRO, single 
residential occupancy and that is not in the intent of the OTR. He said go hire an 
architect and get some help and do it the way it was supposed to be done. He said do 
the right thing! 
 
Janet added that she keeps hearing the words that the building permit has been issued. 
She said that the neighbor’s appealed Staffs decision to issue a building permit, right 
now the building permit is not issued. She said that this is a redo so the Board is 
deciding whether or not the building permit should be issued and whether we acted 
correctly in issuing it or not.  
 
April said that it sounds like the size of the structure in comparison to the lot is ok and 
that parking is an issue and the boxiness of the structure.  
 
Nick said that no one on this Board is contesting the program of your project and why 
he would dig his heels in on something so minor is baffling to him that we are here at 
11:00 p.m. because he won’t budge on something very simple.  
 
April said that was the question ten minutes ago, would you consider not redoing your 
floor plan and should we come back if you would change it up to make it so it’s not as… 
 
Pat answered all of those things dormers, materials, façade modulations. 
Nick said that this is silly. 
 
Pat said that he is willing to do those things, those are manageable.  
 
Nick said come on just do the right thing, ok, you have a room full of people that are 
upset at you do the right thing, hire an architect and get some help if you can’t do it 
yourself. He said that is the neighborly thing to do. 
 
Jeff said that we want to approve the project, right? 
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Nick said that we want to approve this and we want to help you.  
 
Pat said that he is willing to try some of these things and run them by you. He asked if 
he could get some feedback like you are on the right track before two or three months 
or who would I get that from.  
 
Jeff asked if he could come to Staff for a look at it.  
 
Janet said that if he has a redesign like we had told him before we are happy to look at 
it and give feedback, we can’t design it for him. 
 
Jeff said that would be the check-in and would we continue the public hearing to a date 
uncertain.  
 
Janet said to a date certain and that she put the dates in the Staff report on page 14, 
she said that there are three days and the end of July 29, 30 and 31st.  
 
Jeff asked Pat how much time he would need to have something to show to Janet. 
 
Pat said that he could have several options to her in two weeks.  
 
Further discussion ensued regarding dates for the next meeting.  
 
Motion 
 
A motion was made by April to continue the public hearing to August 19, 2019 at 6:30 to 
review design options and parking. Tristan seconded the motion and it was approved 
unanimously. 
 
Motion to Adjourn 
 
A motion was made by Tristan to adjourn. Nick seconded the motion and the meeting 
was adjourned at 11:00 p.m. 
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TOWN OF CARBONDALE 
511 COLORADO AVENUE 
CARBONDALE, CO  81623 

 
  Board of Adjustment Agenda Memorandum 

 
 

Meeting Date:  8-19-2019 

 
TITLE:     Continued Public Hearing - 728 Euclid – Appeal of an Administrative  

Decision to Issue a Building Permit 
 
SUBMITTING DEPARTMENT:   Planning Department 
 
ATTACHMENTS:    Re-Design Options (labeled by Staff) 

Option A 
    Option B 
    Option C 

Option D 
Option E 
Site Plan 

   E-mail from Pat Kiernan – August 2, 2019 
   Drawings submitted by Pat Kiernan – August 2, 2019 
   E-mail from Pat Kiernan – August 6, 2019 
   Presentation Material submitted by Pat Kiernan – August 12, 2019 
   Letter from Neighbors – August 12, 2019 
   Letter from the Public 

- Eric Doud – August 12, 2019 
Findings of Fact and Conclusions of Law – Upholding Building  
 Official’s Decision to Issue Building Permit 
Findings of Fact and Conclusions of Law – Reversing Building 
 Official’s Decision to Issue Building Permit 

 
PUBLIC HEARING PROCESS 
 
This is how Staff recommends the meeting be organized:   
 

1. Call meeting to order (Chair) 
 

2. Seat two Special Alternate members (Chair) 
 

3. Consideration of minutes of June 10, 2019 BOA meeting 
 

4. Chair introduction of meeting procedure 
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5. Mass swearing in (Chair) 
 

6. Recusals or disclosures (BOA members) 
 

7. Town Staff presents Staff Report  
 

8. Applicant (Pat Kiernan) introduces Re-Design Options (20 minutes) 
 

9. Appellants (Neighbors) present their response to Re-Design Options (20 
minutes) 

 
10. Make a motion to re-open Public Hearing to accept public comment (Chair may 

put time limit on each comment).   
 

11. BOA motion to close public hearing.   
 

12. BOA discussions and deliberation. 
 

13. BOA motion to (1) grant the appeal reversing the Building Official’s decision to 
issue to the building permit with or without conditions of approval or (2) deny the 
appeal to uphold the issuance of a building permit.       

 
14. In addition, the BOA may continue the public hearing.  

 
As noted, these are recommendations from Town Staff.  Ultimately, the Chair 
determines how the meeting will be handled.  Staff recommends that the procedure be 
established by the Chair at the beginning of the public hearing.   
 
BACKGROUND 
 
This is a continued public hearing to consider an appeal of an administrative decision to 
issue a building permit.  The Board of Adjustment (BOA) held the initial public hearing 
on June 10, 2019.  At that meeting, Staff provided background to the BOA.  The BOA 
then accepted comments from Pat Kiernan (Applicant), the appellants (neighbors), and 
opened the public hearing to accept public comments.  At the end of the public 
comments, the BOA made a motion to close the public comment portion of the public 
hearing.   
 
After discussions, the BOA continued the hearing until August 19, 2019 for the purposes 
of allowing the Applicant time to revise the design in accordance with direction from the 
BOA in order for the structure to be consistent with the requirements of the OTR zone 
district.   
 
The BOA directed the Applicant to consider the following design features in re-designing 
the structure:   
 
 Mass and scale (i.e., smaller components rather than one large mass) 
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 Using various methods to break up the building, including façade modulations 
 Avoiding long expanses of walls 
 Setbacks for upper floors 
 Varied rooflines 
 Changes in building material 
 Breaking up the façade with architectural features such as dormers, porches, 

gables and windows.   
 
The BOA requested conceptual drawings which reflect design elements which would 
address mass and scale and the boxiness of the building.   
 
The BOA also suggested adding additional parking above and beyond what is required 
under the UDC to accommodate the potential for future renters.   
 
The BOA determined that the possible future use of the structure for multi-family 
occupancy was not grounds to deny a building permit application, as the structure could 
function as a single-family residence.   
 
The Applicant offered to submit re-designs in two weeks.  Staff indicated that submitting 
the redesigns by July 1, 2019 would be adequate time for Staff review.   
 
The Applicant submitted several re-design options on July 1, 2019.  The re-design 
options were conceptual with the details not completely resolved.  On July 9, 2019, after 
reviewing the re-design options pursuant to the design methods discussed by the BOA, 
Town Staff provided the Applicant with feedback on the re-design options and 
requested additional information.  Town Staff expressed concerns about the overall 
scale of the building shown in the re-design options.  Town Staff requested the following 
additional information:   
 
 Building elevations for all four re-design options 
 Site Plan and setbacks 
 List of materials 
 Building height dimensions 
 Floor plans 

 
Town Staff requested that this information be submitted by July 23, 2019 in order to 
continue review.  The Applicant responded that he would be out of town from July 16th 
to July 23rd and asked that the deadline be July 30, 2019.  Staff agreed.  On July 30, 
2019, the Applicant requested that the deadline be extended to August 2, 2019.   
 
Staff responded that that would be fine but reminded the Applicant that Staff needed 
time to review the designs, offer the neighbors a meaningful opportunity to do the same, 
and prepare the Staff report.  Staff requested that the material be submitted by 3:00 
p.m. on August 2, 2019 so that it could be disseminated to the Neighbors and placed on 
the Town’s website prior to the weekend.   
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On August 2, 2019, the Applicant submitted some additional information.  The material 
did not include building height dimensions.  Staff assumes that the height dimensions 
remains the same, but the Board may want to explore that issue with the Applicant.  
Building elevations did not include all four sides but the Applicant submitted enough 
information to understand the various designs of the buildings.  Floor plans were not 
submitted.  Again, Staff assumes these remain the same.  A list of materials was not 
submitted but the elevations show the type of material used.  These drawing have been 
included in the packet and are titled “Drawings submitted by Pat Kiernan – August 2, 
2019.”     
 
On August 6, 2019, Staff sent the Applicant an e-mail requesting that the plans be 
labeled to distinguish which elevation goes with each design.  The Applicant responded 
with an e-mail on August 12, 2019 stating the file name is the label and provided a brief 
description of the differences of each sheet.  This e-mail is attached.   
 
Staff went ahead and wrote the file name on each drawing to help identify the drawing.  
Staff then grouped the drawings into five groups according to the building design and 
hand labeled them as Option A, Option B, Option C, Option D, and Option E.    Each 
option has multiple sheets so these are labeled A1, A2, A3 and B1, B2, etc.  Staff put a 
cover sheet on each set of drawings.  These drawings were scanned and are included 
in the packet as “Re-Design Options (labeled by Staff).”   
 
As a result, there are two sets of the drawings in the packet.  They are the same 
sketches but are organized differently.     
 
BUILDING DESIGN 
 
Again, the BOA requested that the mass and scale of the building be reduced.  Below 
are the methods suggested by the BOA and Staff’s comments on if they have been 
addressed by the Re-Design Options: 
 

1. Mass and scale (i.e., smaller components rather than one large mass) 
 

Option A - No 
 
Option B – No 
 
Option C – No 
 
Option D – No 
 
Option E - No 

 
2. Using various methods to break up the building, including façade 

modulations 
 



5 
 

Option A - No 
 
Option B – No 
 
Option C – Yes 
 
Option D – No 
 
Option E - Yes 
 

3. Avoiding long expanses of walls 
 
Option A - No 
 
Option B – No 
 
Option C – Yes 
 
Option D – No 
 
Option E – Yes (it appears westerly wall has been expanded) 
 

4. Setbacks for upper floors 
 

Option A - No 
 
Option B – No 
 
Option C – No 
 
Option D – No 
 
Option E - No 

 
 

5. Varied rooflines 
 
Option A - No 
 
Option B – No 
 
Option C – Yes* 
 
Option D – Yes* 
 
Option E – Yes* 
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*The 45 ft. long gable roofline ridge remains intact in all re-design options.  The 
only variation is that Option E has a shed roof on the west side of the building, 
but the 45 ft. gabled roofline ridge is still present.   

 
6. Changes in building material 

 
Option A – Shingles and siding 
 
Option B – Shingles and siding 
 
Option C – Shingles and siding 
 
Option D – Shingles and siding 
 
Option E - Shingles and siding 

 
7. Breaking up the façade with architectural features such as dormers, 

porches, gables and windows.   
 

Option A – Porches, gables and windows 
 
Option B – Porches, gables and windows 
 
Option C – Porches, gables and windows 
 
Option D – Porches, shed roof and windows 
 
Option E - Porches, shed roof and windows 

 
SITE PLAN 
 
A revised site plan was submitted.  The site plan shows an increase from two off-street 
parking spaces to four off-street parking spaces.  It also shows the building setback was 
increased by two feet.   
 
When the re-design options were submitted on August 2, 2019, the Applicant indicated 
in his e-mail that once the design concepts were approved, he can move the house 
further away from the street and more in line with existing residences.  This would go a 
long way in blending the structure in with the neighborhood.   
 
FINDINGS 
 
Two draft Findings of Fact and Conclusions of Law (findings) are attached for the BOA’s 
review and consideration.  The findings set out the following: 
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A. Factual Background and Procedural History 
B. Standard of Review 
C. Reasons for the Decision 
D. Findings and Conclusions 
E. Conditions of Approval 
F. Final Decision and Right to Judicial Review 

 
One set of draft findings overturns the Building Official’s decision to issue the building 
permit, thereby denying the building permit.  The second draft set upholds the Building 
Official’s decision to issue the building permit, thereby approving the Building Permit.  
This finding includes possible conditions of approval.   
 
These are simply draft documents which the BOA may or may not accept.  The BOA 
may also amend the documents.   
 
2016 Unified Development Code (UDC) 
 
This building permit for 728 Euclid Avenue was reviewed under the UDC adopted in 
2016.  This code is available on the Town’s website at the following link: 
 
https://www.carbondalegov.org/UDC%20with%20Appendix%20May%2017,%202016.pdf 
 
(Right-click then hit open hyperlink) 
 
Be sure not to utilize the redlined UDC on the Town’s website.  That document includes 
amendments adopted in March 2019 which are not applicable to this building permit 
application.   
 
Comprehensive Plan 
 
The Comprehensive Plan is available on the Town’s website at the following link:   
 
https://www.carbondalegov.org/departments/planning/comprehensive_plan.php 
 
(Right-click then hit open hyperlink) 
 
June 10, 2019 BOA Packet 
 
Here is the link to the June 10, 2019 BOA packet:   
 
https://www.carbondalegov.org/BOA%20Packet%206-10-2019.pdf 
 
(Right-click then hit open hyperlink) 
 
SUMMARY 
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Staff’s understanding from the June 10, 2019 meeting was that one of the BOA’s goals 
was to reduce the mass and scale of the building for that neighborhood.  It does not 
appear that goal has been met as the structure remains larger in scale than other 
houses on the block and incompatible with the residential character of the 
neighborhood.    
 
The purpose section of the OTR zone district is:   
 
 “The purpose of the Old Town Residential district is to allow residential uses and 
densities that are consistent with the historic character of Old Town Carbondale.  This 
area has unique scenic, historic, natural, and design features that should be 
preserved and integrated into new development.  Special emphasis shall be 
placed on the quality and character of the built environment in this district, and 
the unique lot and home sizes characteristic of the original Townsite.  The OTR 
district should emphasize pedestrians more than cars.  Single-family dwelling units 
continue to be the predominant development type in this district.”  (Emphasis added.)   
 
In addition, the development is required to comply with the general standards for all 
residential development as set forth UDC Section 5.6. The purpose statement in 
Section 5.6. is set out as follows:   
 
5.6.1.  Purpose 
 
The standards of this section are intended to promote high-quality residential 
development and construction; protect property values; encourage visual variety and 
architectural compatibility; and promote the unique character of Carbondale’s 
neighborhoods. Specifically, the standards: 
  

1. Promote new residential developments that are distinctive, have character, 
and relate and connect to established neighborhoods; (Emphasis added.) 

 
2. Provide variety and visual interest in the exterior design of residential buildings; 

 
3. Enhance the residential streetscape and diminish the prominence of garages and 

parking areas;  
 

4. Enhance public safety by preventing garages from obscuring main entrances or 
blocking views of the street from inside residences; and  

 
5. Improve the compatibility of infill projects, particularly attached and multi-family 

residential development, with the residential character of surrounding 
neighborhoods.  

 
In addition, development must comply with the supplemental standards specific to the 
OTR zone district as outlined in UDC Section 5.6.6.  A summary of these is as follows:   
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1. One street tree shall be planted for each 25 feet of lot width.   
 

2. A five-foot planting strip is required. 
 

3. Street tree(s) to be located between the edge of the paved street and property 
line.  If that is not possible, the tree(s) must be planted as close to the front 
property line as possible. 

 
4. The roofline of a structure adjacent to an alley shall step down in scale as 

the structure approaches the alley. 
 

5. A vertical wall of the principal structure that is both parallel to and within five feet 
of a side yard setback shall not exceed 20 feet in height (see Figure 5.6.6-A).   
(Verbatim) 

 
6. The façade of a dwelling facing the street shall be broken up with dormers, 

porches, offset gables, or other features such that the façade does not 
present an unbroken face to the street.  (Verbatim) 

 
Staff recognizes that the decisions made on this project will factor into future 
interpretations of the OTR zone district when new developments are reviewed.  Staff is 
appreciative of the changes the Applicant has made since the last hearing.  However, it 
is difficult to recommend approval of any of the proposed options unless conditions of 
approval are imposed to meet the goals of the BOA to address the mass and scale of 
the structure.  Such conditions could include a step back of the upper floor where it 
reduces the mass significantly, breaking up the 45 ft. long gable roof ridgeline, and 
setting the structure back to line up with the existing structures on the immediately 
adjacent lots.   
  
This has been done with previous development proposals.  In fact, in January of 2019, a 
proposed single family home with ADU to be located at 296 S. Third Street went to the 
Planning Commission.  There was a Staff recommendation for denial due to non-
compliance with the OTR zone district and Comprehensive Plan due to the mass and 
scale of that project.  The recommendation included the following findings and 
conditions when it went to the Planning Commission: 
 

1. The proposal is not in compliance with the Comprehensive Plan as the impact of 
the structure on adjacent properties has not been mitigated to maintain open 
access to sunlight and air flow due to the mass and scale of the structure.  In 
addition, no off-street parking is proposed even though there is an opportunity to 
have alley loaded parking.    In addition, the proposal does not comply with the 
goals regarding infill development set out in Section 4.1 (Page 40) that special 
care should be taken to ensure mass and scale conform to the existing 
neighborhoods beyond what is allowed in the current underlying zoning. 
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2. The proposal is inconsistent with the purpose section of the OTR zone district as 
the mass and scale of the proposed structure should be reduced to better 
integrate into the neighborhood.   

 
3. The proposal is not in compliance with Variance Criteria #4, #5, #6, and #7.  

Specifically, the variances requested are not the minimum amount required in 
order to reasonably develop the property.  The building envelope could be 
reduced to mitigate the impacts on the adjacent properties.     

 
Staff made suggestions for changes to the building.  The structure was re-designed and 
it went back to the Planning Commission where it was approved.   
 
For Applicant’s project, Staff’s opinion is that Option 3 provides the best platform for 
designing a structure which could relate and connect to the established neighborhood 
and respect the unique lot and home sizes characteristic of the original Townsite.   
 
Staff would recommend that the following conditions be placed on this proposal:   
 

1. The mass and scale of the building shall be substantially changed by:   
 

a. Stepping back the upper floor to significantly reduce mass.   
 

b. Breaking up the 45 ft. long gable roof ridgeline significantly. 
 

c. Setting the structure back to line up with the existing structures on the 
immediately adjacent lots.   

 
d. Stepping down the roofline of the structure in scale as the structure 

approaches the alley.   
 

2. Four parking spaces shall be provided as shown on the revised Site Plan.   
 

3. A landscape plan shall be submitted prior to issuance of a building permit which 
reflect tree species and caliper.  The landscape plan must be in compliance with 
the UDC.   
 

4. Revised building and site plans shall be submitted to Town Staff for review and 
approval to reflect compliance with conditions 1-3 above prior to issuance of a 
building permit.   

 
BOARD OF ADJUSTMENT ACTION 
 
Section 2.7.2.C.3. states that the BOA shall consider the following in determining 
whether to affirm, reverse, or amend a decision: 
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1. The facts involved in the application or request, as presented by the appellant 
and the Director, the requirements and intent of the applicable provisions of the 
Code, and the written decision being appealed;  

 
2. Evidence of the manner in which the provision has been interpreted in the past; 

 
3. The position or negative impact of the requested development on the 

achievement of the Town’s stated goals and strategies; and 
 

4. The impact on the Town’s ability to implement its Comprehensive Plan.   
 

5. In granting a decision on an appeal of an administrative officer, the BOA may 
reverse the officer in whole or in part or may modify the order, requirement, 
decision or determination appealed from.  The BOA may require reasonable 
safeguards or conditions to be imposed.   

 
Any appeal from the BOA would be to the courts if such appeal is made in accordance 
with C.R.C.P. 106aIV.   
 
FISCAL ANAYLSIS 
 
There may be financial implications for the Town in the event the decision of the 
BOA is appealed by the Neighbors or Pat Kiernan to District Court.   
 
RECOMMENDATION  
 
The BOA should make a determination as to whether the Administrative Decision to 
issue the Building Permit was correct or incorrect, utilizing the findings in Section 
2.7.2.C.3.  
 
As noted in this section, after reviewing the facts involved in the application, the 
requirements and intent of the applicable provisions of the Code, and the written 
decision being appealed, and after reviewing evidence of the manner in which the 
provision has been interpreted in the past, how does the BOA find on the following:     
 

1. The positive or negative impact of the requested development on the 
achievement of the Town’s stated goals and strategies; and 

 
2. The impact on the Town’s ability to implement its Comprehensive Plan.   

 
After discussions and deliberation, the BOA should decide whether to grant the appeal 
reversing the Building Official’s decision to issue to the building permit or deny the 
appeal to uphold the issuance of a building permit or grant with conditions.  
Alternatively, the BOA could decide to move to continue the public hearing to request 
additional information or further re-designs from the Applicant.   
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Recommended motion:  Recommended motion:  Move to approve the Findings of 
Fact and Conclusions of Law upholding the Building Official’s decision to issue a 
Building Permit with the following conditions:   
 

1. The mass and scale of the building shall be substantially changed by:   
 

a. Stepping back the upper floor to significantly reduce mass.   
 

b. Breaking up the 45 ft. long gable roof ridgeline significantly. 
 

c. Setting the structure back to line up with the existing structures on the 
immediately adjacent lots.   

 
d. Stepping down the roofline of the structure in scale as the structure 

approaches the alley.   
 

2. Four parking spaces shall be provided as shown on the revised Site Plan.   
 

3. A landscape plan shall be submitted prior to issuance of a building permit which 
reflect tree species and caliper.  The landscape plan must be in compliance with 
the UDC.   
 

4. Revised building and site plans shall be submitted to Town Staff for review and 
approval to reflect compliance with conditions 1-3 above prior to issuance of a 
building permit.   

 
 
 
Prepared by:  Janet Buck, Planning Director 
 











































From: Pat Kiernan <kiernan.pat@gmail.com>  
Sent: Friday, August 2, 2019 1:53 PM 
To: Janet Buck <jbuck@carbondaleco.net> 
Subject: Re: 728 Euclid ‐ Redesign Options 

  

Hi Janet and John, 

  

Please see attached a number of design options that use some of the design tools listed above. These 
are all conceptual, so design details are not completely resolved. The use of various materials shows 
how they can be used to soften the facade, and specific material specifications can be added at detail 
design. 

  

The site plan shows that there is more then adequate space for additional parking. Once design 
concepts are approved, I can move the house further away from the street and more in line with 
existing residences. 

  

Hope you both have a good weekend, and, Janet, enjoy your time away. 

  

Thanks, 

  

Pat Kiernan 

 

















 

















From: Pat Kiernan <kiernan.pat@gmail.com>  
Sent: Tuesday, August 6, 2019 4:00 PM 
To: Janet Buck <jbuck@carbondaleco.net>; John Plano <jplano@carbondaleco.net> 
Subject: Re: 728 Euclid ‐ Redesign Options 
 
Hi Janet, 
 
Referring to the attachments to my August 2 email, the file name label is in parenthesis in the text 
below. NE is North East, NW is North West, SE is South East. 
 
1 and 2 (front gable) have a front gable added with the same siding material as the second floor. 3 and 4 
(front gable shingle) have the same gable as 1 and 2 with shingle siding instead of the second floor 
siding. 5 is a SE view that could be used with either of the previous designs. 
 
6 and 7 (front gable ext) have a front gable section that is extended by 6 feet to provide facade 
modulation. 5 could also be used with this. 
 
8, 9, 10 and 11 (shed) have a shed roof and material variations to break up the street facade. 
 
12, 13 and 14 (shed ext) have a shed roof that is extended by 6 feet to provide facade modulation. 
 
Hope this helps. Let me know if you have further questions. 
 
Thanks, 
 
Pat Kiernan 
 
 
On Tue, Aug 6, 2019 at 10:55 AM Janet Buck <jbuck@carbondaleco.net> wrote: 

Hi Pat –  

 I took a quick look at the designs you forwarded.   They aren’t labeled.  Can you label them to 
distinguish which elevation goes with each design.  I.e., “Design 1 North.  Design 1 East.  Design 1 
South.  Design 1 West.”   

 I would need this by 5:00 p.m. tomorrow in order to make sure I can review them.  If you can’t, I’ll go 
ahead and label them how I think best.   

 It would be appreciated.   

 Janet  

  

 



UDC 2.7.2.C.3 - The BOA shall consider:

• i. The facts involved in the application or request, as presented by the
appellant and the Director, the requirements and intent of the applicable
provisions of the Code, and the written decision being appealed;

• ii. Evidence of the manner in which the provision has been interpreted in
the past;

• iii. The positive or negative impact of the requested development on the
achievement of the Town’s stated development goals and strategies; and

• iv. The impact on the Town’s ability to implement its Comprehensive Plan.
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OTR – Built Since 2008 

 

734 Sopris – Built 2017 

 

210 Garfield – Built 2015 

 

 

756 Sopris – Built 2011 

 

210 Garfield – Built 2015 



OTR - Contemporary 3 bedroom plus ADU
TBD Sopris – Infill Development Review - Approved 2014



OTR - 4 Bedroom, 4 Bath, 1 Half-Bath (Including ADU)
1,926 SF Dwelling + 878 SF Basement + 635 SF ADU + 935 SF Garage/Studio

3,496 SF Above Grade, 878 SF Below Grade (Site Plan Review Packet 7-21-16)

710 Euclid – Move to Approve – Approved July 2016
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OTR – 1 Bedroom, 1 Bath, 3618 SF, Narrow Lot, 67 feet long
296 South 3rd Street – Move to Approve – Approved Feb. 2019
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296 S. 3rd Street Addendum 16



OTR - 5 Bedroom, 5 Bath, 2 Half-Bath (Including ADU)
3,823 SF Dwelling + 524 SF ADU + 593 SF Garage

417 Sopris Avenue – Move to Approve - Approved May 2019
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OTR – Bedrooms/Bathrooms TBD, 2,970 SF above grade, 1,495 SF
below grade, 45 feet long, 728 Euclid Ave - Approved March 2017
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Comprehensive Plan, Development Strategies

• Small Town Character, Compact Form
- Infill development of vacant lots
- Walkable, limit use of personal automobile

• Diversity in Housing Types
- Housing options for an aging population

• Ecology and Renewable Energy
- Implement codes and incentives for efficient buildings
- Encourage local renewable energy production



Comprehensive Plan

• With infill in existing neighborhoods, special care shall be taken
to ensure mass and scale conform to the existing
neighborhoods beyond what is allowed in the current
underlying zoning. (p. 40, Comprehensive Plan, 2013)

• The Board of Trustees intends for this Code to implement the
planning policies in the Comprehensive Plan (UDC 1.6, 2016)



Environmental Bill of Rights – August 2017
Residents and Visitors alike shall have a Right to:



Conclusion

• Staff has concluded that the 728 Euclid “site plan and building were in
compliance with the zoning” for the OTR district.

• Proposed use falls within UDC definition of Family of not more than four
(4) unrelated persons.

• Parking is more than adequate for this phase of the project

• Great fit for Carbondale’s environmental and development strategies

• Request that the building permit be affirmed and the appeal be denied.
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12 August 2019


Board of Adjustment

511 Colorado Avenue

Carbondale CO 81623


Dear Members of the Board of Adjustment,


In explaining any decision regarding the property at 728 Euclid Avenue, it would be 
helpful if the the Board of Adjustment could please provide answers to these (4) specific 
questions during the next meeting scheduled for August 19, 2019. 

• UDC § 3.2.3.A   Special emphasis shall be placed on the quality and character of the 
built environment in this district, and the unique lot and home sizes characteristic of the 
original Townsite.

1. The Town’s staff report admits that the Town did not review the project under 
the mandatory clauses in the Purpose Statement. Given the fact the this project is 
being proposed to be built on an average-sized lot, yet will be the largest building 
in terms of total square footage in all of OTR,  how has “special emphasis” been 
placed on the “unique lot and home sizes characteristic of the original 
Townsite”? 

• UDC 5.6 Residential Site and Building Design 2 - Specifically, the standards:
 A. Promote new residential developments that are distinctive, have character, and 
relate and connect to established neighborhoods.

2. How does this project relate and connect to the established neighborhood?

• Comprehensive Plan § 2.2 - buildings that fit with the scale of the neighborhoods.

3. How does this project fit with the scale of the neighborhood?

• Comprehensive Plan 4.2  Mitigate impacts of structures on adjacent properties

4. How does this project mitigate the impacts to adjacent properties?

Regarding the “design options” that Pat Kiernan submitted to the Planning Director:

The point of the design exercise was to address the mass and scale of the project. Each 
of the proposed design options appears to add mass and volume to the original design, 
either by adding a roof dormer, or by adding a partial shed roof to the west side, or by 
adding square footage and a roof dormer to the west side. The result in each case is a 
building that is larger than the original. 
 



We urge the individual members of the BOA, prior to making a final decision, to please 
visit the neighborhood in question and imagine the proposed building on the site. 
Imagine a structure that extends almost from the side setback line to side setback line, 
and that is 5 1/2 feet higher than the red house to the east. While standing in our 
neighborhood, think carefully if, in light of the regulations listed above, the proposed 
structure protects the integrity of the OTR zone district.

Respectfully Submitted,

Mark Mahoney   	 742 Euclid Avenue


Richard Marsh		 694 Euclid Avenue

	 

Rita Marsh	 	 694 Euclid Avenue


Margaret Mathers	 116 S 8th Street


Don Gunther	 	 689 Glassier Drive


Frank Norwood	 765 Sopris Avenue


Sally Norwood		 765 Sopris Avenue


Mary Whalen	 	 228 S 8th Street


Jerome Whalen 	 228 S 8th Street



Aug 12, 2019

Planning Director, Janet Buck and the Board of Adjustment
Town of Carbondale, 511 Colorado Ave,, Carbondale, CO 81623

Re; 728 Euclid Ave.- Pat Kiernan Building Permit

Dear Janet and the Board of Adjustment Members,

In review of the resubmitted designs by Pat, I would ask the Board of Adjustment to again request design 
changes or simply deny the permit application.

There has been no attempt on Pats part to reduce the mass and scale of the project. As outlined in my 
letter to the board on July 1, 2019, there are several ways to reduce the height of the structure without 
changing the footprint or compromising the internal floor plan. What Pat has provided is only some 
variations of the building’s front facade. Addressing the primary concern of “mass and scale” has not 
been attempted. It should be noted that in the process of developing designs to break up the building into 
smaller components, the building’s mass has actually increased in size. This is not acceptable.

Pat’s perspective drawings need to provide the context by including adjacent structures so that a true 
understanding of the building’s “compatibility” of mass and scale can be accessed. Pat has also suggested 
that he would consider moving the building mass towards the rear of the lot. This needs to be reviewed 
in a overall site plan that also shows the adjacent buildings.

In addition, for the Board of Adjustment not to even review the question of what constitutes a “boarding 
house” I believe is a mistake. In looking at Pat’s floor plan, it clearly can accommodate more than 4 
unrelated adults. While it is a difficult question as to what differentiates a single family residence verses a 
boarding house, it is a issue that needs to be clarified. As a start, the Board of Adjustment should direct 
staff to develop proposed language describing this difference for its adaption into the UDC.

The erosion of the quality of the Old Town Residential neighborhood for which its zoning was created is 
at stake with both of these concerns. Pat’s proposal is a watershed issue. It provides the opportunity to 
address each of these critical areas. If not addressed now, the precedent will be set with future boards 
potentially left unable to provide direction for compatible infill.

Thank you for your consideration,
Sincerely,

Eric Doud

D E S I G N W O R K S 
Eric  Doud  M. Arch. NCARB
Architecture  +  Site Planning
710 Euclid Ave., Carbondale CO   81623
eldoud@dcn.org   email
www.dsgnwks.com
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 
PAT KIERNAN (KIERNAN) BUILDING PERMIT APPEAL 

TOWN OF CARBONDALE BOARD OF ADJUSTMENT  
HEARING ON AUGUST 19, 2019 

 
A. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 
 

1. Applicant: Patrick B. Kiernan  
 
2.  Appellants:  Mark Mahoney 

Meredith and Dan Bullock 
    Rita and Richard Marsh 
    Frank and Sally Norwood 
    Jerome and Mary Whalen 
    Mitch and Arne Alamag 
    Mark Chain 
    Diane Vaughn 
    Margaret Mathers 
    Andy Taylor and Linda Halloran 
    Don Gunther 
    Elsie Fadely 

 
3. Type of Hearing: De novo appeal of building permit issued by the Building 

Official (John Plano) on March 31, 2017 for a proposed residential structure to be 
located at 728 Euclid Avenue (the westerly 1.5 feet of Lot 3, all of Lots 4 and 5, 
and the easterly 12.5 feet of Lot 6, Block 24, Original Townsite, Town of 
Carbondale) (hereinafter the “Property”).  

 
4. Existing Zoning: Old Town Residential (OTR) 

 

5. On September 16, 2016, the Applicant submitted an application for a building 
permit to the Town in order to construct a residential structure upon the Property.  
The plans submitted depicted a building (approx. 4000 square feet) to include 
space for 6 bedrooms, 6 1/2 bathrooms, a common kitchen area, and three 
separate outside entrances.  The building permit application, including the plans, 
are part of the official record of this appeal.  

 
6. In response to the application, the Town Building Official (Mr. John Plano) had 

ongoing dialogue and correspondence with the Applicant concerning the layout 
and proposed use of the structure.   

 
7. That correspondence included a letter from the Building Official dated October 

21, 2016 noting that the building appeared to be laid out to rent rooms. The 
Building Official noted that the Town has strict occupancy standards and 
requested a written statement of understanding that this building would not be 
used in violation of applicable zoning, which is residential only and does not 
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permit hotels or boardinghouses. In response, the Applicant wrote a letter dated 
December 16, 2016 stating that it was not his intention to use this proposed home 
in violation of the Town occupancy standards as currently enforced. This letter 
would not bind future property owners, and it was not a clear commitment to 
abiding by applicable standards due to the enforcement qualification (most zoning 
enforcement actions in Carbondale are complaint driven).   

 
8. Subsequently the Planning Director authored a memo to the Building Official 

dated December 30, 2016 noting that the design of the structure appeared to lend 
itself to a more intense use such as a Boardinghouse. A boardinghouse is not an 
allowed use in the OTR zone district. The definition of boardinghouse is: “a 
building, other than hotels, motels, bed and breakfasts, or multifamily dwellings, 
arranged or used for lodging for compensation, with or without meals, and not 
occupied as a single-family unit.” 

 
9. After a discussion with the Town Attorney, and a review of the Town’s Unified 

Development Code (UDC) (Chapter 17 of the Municipal Code), the Planning 
Director and the Building Official determined that the UDC does not limit the 
number of bedrooms and/or bathrooms within a residence in Carbondale. Staff 
therefore determined that the site plan and building were in compliance with the 
zoning. Therefore, the Building Official issued a permit to the Applicant on 
March 31, 2017. 

 
10. That same day, on March 31, 2017, certain of the above-listed Appellants initiated 

an appeal of the issuance of the building permit pursuant to Chapter 17.02, 
Section 2.7.2.B.1, of the Municipal Code. The appeal was determined by Town 
Staff to be timely and complete. 

 
11. Town staff thereafter established that the appeal would be heard by the Board of 

Adjustment at a noticed public hearing to commence on May 11, 2017, and that, 
due to a present lack of membership on the Board of Adjustment, members of the 
Town’s Planning and Zoning Commission would be appointed to serve as 
members of the Board of Adjustment for purposes of the appeal hearing as 
allowed by Chapter 17.02, Section 2.4.8.C.1 of the Municipal Code. 

 
12. The Planning and Zoning Commission, sitting as the Board of Adjustment, 

reversed the issuance of the building permit. Applicant challenged that decision in 
District Court, pursuant to C.R.C.P. 106. On December 26, 2018, the Court issued 
an order remanding the case back to the Town to hold a new hearing before a 
properly constituted Board of Adjustment in accordance with Chapter 17.02, 
Section 2.8.4.C.1 of the Municipal Code.  

 
13. Town staff thereafter set a hearing date before the Board of Adjustment at a 

noticed public hearing to commence on June 10, 2019.  
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14. Town staff also established a schedule for the submission of materials by the 
parties to the appeal. Pursuant to the schedule, the Applicant was to provide the 
Appellants with a draft position statement, the Appellants were to provide the 
Applicant with a draft position statement(s), the parties were to have opportunities 
to make revisions to their respective statements based on review of the other 
party’s draft statements, and all final statements were to be submitted to the Town 
by a date certain. The Appellants and Applicant filed written statements and 
supporting materials in general compliance with this schedule. Other letters 
supporting and opposing the building permit application were also filed by 
interested parties. Copies of all such written submittals were provided to all 
parties and were included in the record of this matter for consideration by the 
Board of Adjustment at the public hearing on June 10, 2019.  

 
15. The Appellants’ statements in support of their appeal generally outline three 

reasons why the Appellants contend that the building permit was wrongfully 
issued or why it should have been further conditioned: 

 
a. The structure as designed is laid out to easily accommodate a large multi-

rental situation and it therefore constitutes an impermissible 
boardinghouse, not a single-family residence;  

 
b. The structure as designed is not consistent with the historic character of 

Old Town Carbondale as required by the OTR zone district; and 
 
c. If the structure is built as designed it should be required to include 

additional parking, as would other multi-family rental facilities. 
 
Certain of the Appellants’ submittals also noted that the Applicant had not 
provided a landscaping plan as required by the Municipal Code.  

 
16. The Applicant’s statement in opposition to the appeal generally outlines the 

following reasons why the building permit should issue:   
 
a. The plans as submitted meet or exceed applicable building and planning 

standards. The proposed project is exempt from a subjective review to the 
comprehensive plan and OTR purpose section because it is exempt from 
site plan review.  

 
b. The first floor of the proposed structure is the only floor to be finished 

under this permit. The proposed structure has only one bedroom and 1 1/2 
bathrooms. The structure is a single-family residence and not a 
boardinghouse as defined in Chapter 17.01, Section 8.3 of the Municipal 
Code.  

 
c. The off-street parking is adequate for a one-bedroom unit. Additional off-

street parking may be required if the basement and second floors are 
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finished, which should be addressed in the future at the time of submission 
of subsequent building permits.  

 
17. On June 10, 2019, after all required public notices, the Board of Adjustment held 

a public hearing in order to receive evidence and argument as to whether the 
Building Official’s issuance of a building permit was proper.   

 
18. During the hearing, the Board of Adjustment received documentary evidence and 

live testimony from Town Staff, the Applicant, the Appellants, and other 
interested parties.   

 
19. After hearing all testimony in favor of and in opposition to the appeal, the Board 

of Adjustment passed a motion unanimously to close public comment on this 
matter and commence substantive deliberations. After significant deliberations, 
the Board of Adjustment continued this matter until August 19, 2019 for the 
purposes of allowing the Applicant time to revise the design in accordance with 
direction from the Board of Adjustment, determining that, while the possible 
future use of the structure for multi-family occupancy is not grounds to deny a 
building permit application for a structure that can function as a single family 
residence, the structure, if re-designed, could potentially be consistent with the 
requirements of the OTR zone district.  

 
20. The Board of Adjustment directed the Applicant to consider the following design 

features in re-designing the structure: mass and scale (i.e. smaller components 
rather than one large mass); using various methods to break up the building, 
including façade modulations; avoiding long expanses of walls; setbacks for 
upper floors; varied rooflines; changes in building materials; breaking up façade 
with architectural features like dormers, porches, gables, and windows. Town 
staff testified that such design tools are employed by professionals when applying 
for a permit in the OTR zone district in order to comply with the intent and 
purpose statement. The Board of Adjustment requested conceptual building 
elevations but did not require adjustments to the proposed floor plan. The Board 
also expressed concerns with the adequacy of parking for renters and encouraged 
the Applicant to consider adding additional parking above and beyond what is 
required under the Code. Certain members of the Board of Adjustment noted 
potential issues with landscaping.  

 
21. A motion was made to continue the public hearing to August 19, 2019 at 6:30 

p.m. to review design options and parking. The motion passed unanimously.  
 
22. The Applicant submitted a number of design options to Town staff on July 1, 

2019. The design options were conceptual with the details not completely 
resolved. Town staff shared the submissions with the Appellants.  

 
23. On July 9, 2019, after reviewing the re-design options pursuant to the design 

methods discussed by the Board of Adjustment, Town staff provided Applicant 
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with feedback on the submitted design options and requested additional 
information. Town staff expressed lingering concerns about the overall scale of 
the building and recommended certain options for reducing the scale. Town staff 
also requested the following additional information: (1) building elevations for all 
four re-design options; (2) site plan and setbacks; (3) list of materials; (4) building 
height dimensions; and (5) the floor plan.   

 
24. Applicant committed to providing some additional information, including a 

revised site plan that moves the structure back and includes options for additional 
parking. He submitted certain additional information on August 2, 2019, which 
the Town staff promptly shared with Appellants and posted on the Town’s 
website. The site plan submitted on August 2, 2019 increased the building setback 
by two feet and included additional parking options. When the re-design options 
were submitted on August 2, 2019, the Applicant indicated in his e-mail that if the 
re-design concepts were approved, he could move the house further away from 
the street and more in line with existing residences.   

 
B. STANDARD OF REVIEW 
 

1. Town Code Section 18-1-50 vests the Building Official with authority to process 
and issue building permits pursuant to the various building codes adopted by the 
Town, including the International Residential Code.  

 
2. Chapter 17 of the Municipal Code (the UDC) further provides in Chapter 17.02, 

Section 2.8.5.C that the Building Official “shall issue applications for permits and 
permits related to construction in accordance with the above regulations . . . .”  

 
3. As to appeals of Building Official Determinations, Chapter 17.02, Sections 

2.7.2.B and B.1, combine to provide that “appeals may be made by the decision of 
any administrative office or agency, based upon or made in the course of the 
administration or enforcement of this Code” and that “appeals of all 
administrative decisions shall be to the Board of Adjustment.” 

  
4. Chapter 17.02, Section 2.7.2.C.2, provides that “every decision shall be based 

upon findings of fact. . . every finding shall be supported in the record of the 
proceedings,” and “all hearings on appeals shall be conducted de novo.”   

 
5. Chapter 17.02, Section 2.7.2.C.3, provides that: 
 

a. The Board of Adjustment “shall consider the following in determining 
whether to affirm, reverse or amend a decision of another decision-making body: 

 
  i. The facts involved in the application or request, as presented by the 

appellant and the [Planning] Director, the requirements and intent of the 
applicable provisions of the Code, and the written decision being appealed; 
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  ii. Evidence of the manner in which the provision has been 
interpreted in the past;  

 
  iii.  The positive or negative impact of the requested development on 

the achievement of the Town’s stated development goals and strategies; and 
 
  iv. The impact on the Town’s ability to implement its Comprehensive 

Plan. 
 
 b. In granting a decision on an appeal of any administrative officer, the 

decision-making body may reverse an officer in whole or in part or may modify 
the decision or determination appealed from.  The decision-making body may 
require reasonable safeguards or conditions to be imposed.  

 
 c. Any further appeals from the Board of Adjustment . . . may be to the 

courts, as provided by law; provided, however, that such appeal is in accordance 
with C.R.C.P. 106(a)(iv).”  

 
C. REASONS FOR THE DECISION 
 

1. After a de novo review of the application, staff reports, and various additional 
written submittals from and testimony by Town staff, the Appellants, the 
Applicant, and other neighbors and interested parties, the Board of Adjustment 
approves the application subject to the conditions of approval described herein.  

 
2. In particular, the Board of Adjustment determines that, if the proposed structure is 

built to substantial compliance with the conditions described herein, the re-design 
is consistent with the historic character of Old Town Carbondale as it sufficiently 
integrates the unique scenic, historic, natural and design features of this area.   

 
3. The proposed re-designed structure, with the conditions of approval, is consistent 

with other stated Town development goals and strategies and would support 
implementation of the Town’s 2013 Comprehensive Plan.  

 
D. FINDINGS AND CONCLUSIONS 
 

1. The Board of Adjustment finds that Building Official acted appropriately in 
finding that the structure is designed as a single-family residence despite any 
potential future use for multi-family residency. Among other things, while the 
structure may ultimately contain 6 bedrooms, 6 1/2 bathrooms, and three separate 
entrances, it only would contain one kitchen area, and it could therefore be used 
as a single “dwelling” by a “family” as defined in Chapter 17.08 of the Municipal 
Code (UDC definitions section).  

 
2. The Board of Adjustment has considered and discussed the conceptual re-design 

options submitted by the Applicant on August 2, 2019. The Board of Adjustment 
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finds that Option C of the proposed re-design alternatives, with the addition of the 
conditions of approval described herein, best meets the requirements of the OTR 
zone district and is most consistent with the Town’s development goals and 
Comprehensive Plan, as it incorporates certain of the design features discussed by 
the Board of Adjustment at the June 10, 2019 hearing and listed above in 
paragraph 20, Findings of Fact. 

 
3. The Board of Adjustment further finds that the structure, as re-designed and with 

the conditions of approval described herein, meets the requirements of the OTR 
zone district and is otherwise consistent with the Town’s development goals and 
Comprehensive Plan, and that the proposed parking adequately addresses the 
Board of Adjustment’s concern that additional parking, above the baseline 
requirements stated in the UDC, will be necessary. 

 
i. Findings re: compliance with OTR zoning.  
 
Pursuant to Chapter 17.03, Section 3.2.3.A, of the Municipal Code, “[t]he purpose 
of the Old Town Residential district is to allow residential uses and densities that 
are consistent with the historic character of Old Town Carbondale. This area 
has unique scenic, historic, natural, and design features that should be 
preserved and integrated into new development. Special emphasis shall be 
placed on the quality and character of the built environment in this district, and 
the unique lot and home sizes characteristic of the original Townsite. The OTR 
district should emphasize pedestrians more than cars. Single-family dwelling units 
continue to be the predominant development type in this district.” (emphasis 
added). Additionally, the OTR zone district was established by the Town pursuant 
to Ordinance No. 5, Series of 2008, after a few controversial large homes had 
been constructed in the neighborhood in the years immediately prior. Ordinance 
No. 5 states that one intended purpose was to “better accommodate the historical 
structures and present and future land use patterns within this unique residential 
zoning area that is adjacent to downtown Carbondale.”   
 
When applying these standards to this proposed project, the Board of Adjustment 
finds that the project, as re-designed and with the conditions of approval 
described herein, is consistent with the historic character of Old Town 
Carbondale. The record, which includes the conceptual plans for the Applicant’s 
proposed re-designed structure, shows that Applicant’s proposed re-designed 
structure, with the addition of the conditions of approval described herein, will 
contain and integrate enough variety of design elements, such as mass and scale 
variations, common in historic architecture. The proposed re-design with the 
conditions described herein makes Applicant’s structure appear to not be just one 
large box as it will multiple masses, multiple materials, and multiple points of 
interest.      

 
ii. Compliance with Residential Site and Building Design standards.  
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Chapter 17.05, Section 5.6 of the Municipal Code sets forth residential site and 
building design standards in all zone districts, which standards are intended to: 
 

A. Promote new residential developments that are distinctive, have 
character, and relate and connect to established neighborhoods. 

  
B. Provide variety and visual interest in the exterior design of 
residential buildings;  

 
C. Enhance the residential streetscape and diminish the prominence of 
garages and parking areas; 

 
D. Enhance public safety by preventing garages from obscuring main 
entrances or blocking views of the street from side residences; and 

 
E. Improve the compatibility of infill projects, particularly attached 
and multi-family residential development, with the residential character of 
surrounding neighborhoods.   

 
See Chapter 17.05, Sub-Sections 5.6.1.A through E, inclusive. The Board of 
Adjustment finds and determines that these goals are met by the proposed re-
design with the conditions described herein, as it will sufficiently relate to or 
connect to the established neighborhood and provide sufficient variety and visual 
interest as the shape of the re-designed building with the addition of the imposed 
conditions of approval includes varying masses and architectural details.  
 
iii. The project as re-designed will not negatively impact Town development 

goals and will support the implementation of the Comprehensive Plan. 
 
Chapter 17.02, Section 2.7.2.C.3, of the Municipal Code requires the Board of 
Adjustment to also consider “the positive or negative impact of the requested 
development on the achievement of the Town’s stated development goals and 
strategies” and “[t]he impact on the Town’s ability to implement its 
Comprehensive Plan.” The Town’s 2013 Comprehensive Plan reflects in Section 
4.2 that “Old Town is collectively the oldest residential neighborhood in town. 
This designation encompasses the portion of the historic residential town grid that 
was zoned as Old Town Residential in 2008. This zone district emphasizes the 
historic character of the Old Town neighborhood.” The Comprehensive Plan also 
reflects in Section 4.1 on Page 40 that the Town’s infill development goals for 
existing neighborhoods require that “special care shall be taken to ensure mass 
and scale conform to the existing neighborhoods beyond what is allowed in the 
current underlying zoning.” (Emphasis added). The Board of Adjustment finds 
that the Applicant’s re-design with the conditions of approval described herein 
does indicate that the structure as re-designed and conditioned herein will 
conform to the mass and scale of historical homes in the neighborhood.  
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iv. The project’s site plan, as amended on August 2, 2019 with the conditions 
of approval described herein, provides adequate parking. 

 
Section 5.8.3.A of the UDC requires 2.5 parking spaces for the proposed 
structure. Pursuant to Section 2.8.3.E.F.1. of the UDC, when the number 
of required spaces results in a fractional number, any fraction exceeding 
0.5 shall be rounded up to the next higher whole number. Therefore, the 
Applicant only proposed two parking spaces with the proposed permit 
application. However, in response to the Board of Adjustment’s concerns 
regarding the adequacy of parking for future renters, the Applicant 
submitted a revised site plan with additional parking. The Board of 
Adjustment finds that the site plan, as amended, provides an appropriate 
number of off-street parking to accommodate potential future rental 
arrangements.  
 

E. CONDITIONS OF APPROVAL  
 
 1. Pursuant to Chapter 17.02, Section 2.7.2.C.3, the Board of Adjustment imposes 
the following conditions on the issuance of a building permit: 
 

a. The Applicant must construct the structure in compliance with Option C 
of the conceptual re-design alternatives submitted to the Town on August 
2, 2019, subject to the additional conditions imposed herein. The 
conceptual plans are attached hereto.  

 
b. The Applicant must comply with the site plan and building elevations 

submitted to the Town on August 2, 2019, which are attached hereto, 
subject to the additional conditions imposed herein.  

 
c. The mass and scale of the building shall be substantially changed by: 
  
 1. Stepping back the upper floor to significantly reduce mass.   
 
 2. Breaking up the 45 ft.-long gable roof ridgeline significantly. 
 

3. Setting the structure back to line up with the existing structures on 
the immediately adjacent lots.   

 
4. Stepping down the roofline of the structure in scale as the structure 

approaches the alley.   
 

d. Four parking spaces shall be provided as shown on the revised site plan, 
submitted on August 2, 2019.    
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e. A landscape plan shall be submitted prior to issuance of a building permit 
which reflects tree species and caliper. The landscape plan must be in 
compliance with the UDC. 

 
f. Revised building and site plans shall be submitted to Town Staff for 

review and approval to reflect compliance with Conditions C through E 
above prior to issuance of a building permit.   

 
F. FINAL DECISION AND RIGHT TO JUDICIAL REVIEW. 
  
 For the foregoing reasons, the Appellants’ appeal is denied and the Building Official’s 
decision to issue a building permit to the Applicant is upheld, subject to the conditions imposed 
herein. The approval of these findings and conclusions by the Board of Adjustment represents a 
final decision of the Town of Carbondale that may be appealed to the Garfield County District 
Court within 28 days of the date that this decision is entered below pursuant to C.R.C.P. 
106(a)(iv). 
 
 Entered and adopted by a vote of ____ to _____ this ______ day of August, 2019.  
      

BOARD OF ADJUSTMENT 
TOWN OF CARBONDALE, COLORADO  

 
 
      ___________________________________  
      By: Jeff Dickinson, Chairperson  
 

13400407_v2 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 
PAT KIERNAN (KIERNAN) BUILDING PERMIT APPEAL 

TOWN OF CARBONDALE BOARD OF ADJUSTMENT  
HEARING ON AUGUST 19, 2019 

 
A. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 
 

1. Applicant: Patrick B. Kiernan  
 
2. Appellants: Mark Mahoney 

Meredith and Dan Bullock 
    Rita and Richard Marsh 
    Frank and Sally Norwood 
    Jerome and Mary Whalen 
    Mitch and Arne Alamag 
    Mark Chain 
    Diane Vaughn 
    Margaret Mathers 
    Andy Taylor and Linda Halloran 
    Don Gunther 
    Elsie Fadely 

 
3. Type of Hearing: De novo appeal of building permit issued by the Building 

Official (John Plano) on March 31, 2017 for a proposed residential structure to be 
located at 728 Euclid Avenue (the westerly 1.5 feet of Lot 3, all of Lots 4 and 5, 
and the easterly 12.5 feet of Lot 6, Block 24, Original Townsite, Town of 
Carbondale) (hereinafter the “Property”).  

 
4. Existing Zoning: Old Town Residential (OTR) 

 

5. On September 16, 2016, the Applicant submitted an application for a building 
permit to the Town in order to construct a residential structure upon the Property.  
The plans submitted depicted a building (approx. 4000 square feet) to include 
space for 6 bedrooms, 6 1/2 bathrooms, a common kitchen area, and three 
separate outside entrances.  The building permit application, including the plans, 
are part of the official record of this appeal.  

 
6. In response to the application, the Town Building Official (Mr. John Plano) had 

ongoing dialogue and correspondence with the Applicant concerning the layout 
and proposed use of the structure.   

 
7. That correspondence included a letter from the Building Official dated October 

21, 2016 noting that the building appeared to be laid out to rent rooms. The 
Building Official noted that the Town has strict occupancy standards and 
requested a written statement of understanding that this building would not be 
used in violation of applicable zoning, which is residential only and does not 
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permit hotels or boardinghouses. In response, the Applicant wrote a letter dated 
December 16, 2016 stating that it was not his intention to use this proposed home 
in violation of the Town occupancy standards as currently enforced. This letter 
would not bind future property owners, and it was not a clear commitment to 
abiding by applicable standards due to the enforcement qualification (most zoning 
enforcement actions in Carbondale are complaint driven).   

 
8. Subsequently the Planning Director authored a memo to the Building Official 

dated December 30, 2016 noting that the design of the structure appeared to lend 
itself to a more intense use such as a Boardinghouse. A boardinghouse is not an 
allowed use in the OTR zone district. The definition of boardinghouse is: “a 
building, other than hotels, motels, bed and breakfasts, or multifamily dwellings, 
arranged or used for lodging for compensation, with or without meals, and not 
occupied as a single-family unit.” 

 
9. After a discussion with the Town Attorney, and a review of the Town’s Unified 

Development Code (UDC) (Chapter 17 of the Municipal Code), the Planning 
Director and the Building Official determined that the UDC does not limit the 
number of bedrooms and/or bathrooms within a residence in Carbondale. Staff 
therefore determined that the site plan and building were in compliance with the 
zoning. Therefore, the Building Official issued a permit to the Applicant on 
March 31, 2017. 

 
10. That same day, on March 31, 2017, certain of the above-listed Appellants initiated 

an appeal of the issuance of the building permit pursuant to Chapter 17.02, 
Section 2.7.2.B.1, of the Municipal Code. The appeal was determined by Town 
Staff to be timely and complete. 

 
11. Town staff thereafter established that the appeal would be heard by the Board of 

Adjustment at a noticed public hearing to commence on May 11, 2017, and that, 
due to a present lack of membership on the Board of Adjustment, members of the 
Town’s Planning and Zoning Commission would be appointed to serve as 
members of the Board of Adjustment for purposes of the appeal hearing as 
allowed by Chapter 17.02, Section 2.4.8.C.1 of the Municipal Code. 

 
12. The Planning and Zoning Commission, sitting as the Board of Adjustment, 

reversed the issuance of the building permit. Applicant challenged that decision in 
District Court, pursuant to C.R.C.P. 106. On December 26, 2018, the Court issued 
an order remanding the case back to the Town to hold a new hearing before a 
properly constituted Board of Adjustment in accordance with Chapter 17.02, 
Section 2.8.4.C.1 of the Municipal Code.  

 
13. Town staff thereafter set a hearing date before the Board of Adjustment at a 

noticed public hearing to commence on June 10, 2019.  
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14. Town staff also established a schedule for the submission of materials by the 
parties to the appeal. Pursuant to the schedule, the Applicant was to provide the 
Appellants with a draft position statement, the Appellants were to provide the 
Applicant with a draft position statement(s), the parties were to have opportunities 
to make revisions to their respective statements based on review of the other 
party’s draft statements, and all final statements were to be submitted to the Town 
by a date certain. The Appellants and Applicant filed written statements and 
supporting materials in general compliance with this schedule. Other letters 
supporting and opposing the building permit application were also filed by 
interested parties. Copies of all such written submittals were provided to all 
parties and were included in the record of this matter for consideration by the 
Board of Adjustment at the public hearing on June 10, 2019.  

 
15. The Appellants’ statements in support of their appeal generally outline three 

reasons why the Appellants contend that the building permit was wrongfully 
issued or why it should have been further conditioned: 

 
a. The structure as designed is laid out to easily accommodate a large multi-

rental situation and it therefore constitutes an impermissible 
boardinghouse, not a single-family residence;  

 
b. The structure as designed is not consistent with the historic character of 

Old Town Carbondale as required by the OTR zone district; and 
 
c. If the structure is built as designed it should be required to include 

additional parking, as would other multi-family rental facilities. 
 
Certain of the Appellants’ submittals also noted that the Applicant had not 
provided a landscaping plan as required by the Municipal Code.  

 
16. The Applicant’s statement in opposition to the appeal generally outlines the 

following reasons why the building permit should issue:   
 
a. The plans as submitted meet or exceed applicable building and planning 

standards. The proposed project is exempt from a subjective review to the 
comprehensive plan and OTR purpose section because it is exempt from 
site plan review.  

 
b. The first floor of the proposed structure is the only floor to be finished 

under this permit. The proposed structure has only one bedroom and 1 1/2 
bathrooms. The structure is a single-family residence and not a 
boardinghouse as defined in Chapter 17.01, Section 8.3 of the Municipal 
Code.  

 
c. The off-street parking is adequate for a one-bedroom unit. Additional off-

street parking may be required if the basement and second floors are 
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finished, which should be addressed in the future at the time of submission 
of subsequent building permits.  

 
17. On June 10, 2019, after all required public notices, the Board of Adjustment held 

a public hearing in order to receive evidence and argument as to whether the 
Building Official’s issuance of a building permit was proper.   

 
18. During the hearing, the Board of Adjustment received documentary evidence and 

live testimony from Town Staff, the Applicant, the Appellants, and other 
interested parties.   

 
19. After hearing all testimony in favor of and in opposition to the appeal, the Board 

of Adjustment passed a motion unanimously to close public comment on this 
matter and commence substantive deliberations. After significant deliberations, 
the Board of Adjustment continued this matter until August 19, 2019 for the 
purposes of allowing the Applicant time to revise the design in accordance with 
direction from the Board of Adjustment, determining that, while the possible 
future use of the structure for multi-family occupancy is not grounds to deny a 
building permit application for a structure that can function as a single family 
residence, the structure, if re-designed, could potentially be consistent with the 
requirements of the OTR zone district.  

 
20. The Board of Adjustment directed the Applicant to consider the following design 

features in re-designing the structure: mass and scale (i.e. smaller components 
rather than one large mass); using various methods to break up the building, 
including façade modulations; avoiding long expanses of walls; setbacks for 
upper floors; varied rooflines; changes in building materials; breaking up façade 
with architectural features like dormers, porches, gables, and windows. Town 
staff testified that such design tools are employed by professionals when applying 
for a permit in the OTR zone district in order to comply with the intent and 
purpose statement. The Board of Adjustment requested conceptual building 
elevations but did not require adjustments to the proposed floor plan. The Board 
also expressed concerns with the adequacy of parking for renters and encouraged 
the Applicant to consider adding additional parking above and beyond what is 
required under the Code. Certain members of the Board of Adjustment noted 
potential issues with landscaping.  

 
21. A motion was made to continue the public hearing to August 19, 2019 at 6:30 

p.m. to review design options and parking. The motion passed unanimously.  
 
22. The Applicant submitted a number of design options to Town staff on July 1, 

2019. The design options were conceptual with the details not completely 
resolved. Town staff shared the submissions with the Appellants.  

 
23. On July 9, 2019, after reviewing the re-design options pursuant to the design 

methods discussed by the Board of Adjustment, Town staff provided Applicant 
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with feedback on the submitted design options and requested additional 
information. Town staff expressed lingering concerns about the overall scale of 
the building and recommended certain options for reducing the scale. Town staff 
also requested the following additional information: (1) building elevations for all 
four re-design options; (2) site plan and setbacks; (3) list of materials; (4) building 
height dimensions; and (5) the floor plan.   

 
24. Applicant committed to providing some additional information, including a 

revised site plan that moves the structure back and includes options for additional 
parking. He submitted certain additional information on August 2, 2019, which 
the Town staff promptly shared with Appellants and posted on the Town’s 
website. The site plan submitted on August 2, 2019 increased the building setback 
by two feet and included additional parking options. When the re-design options 
were submitted on August 2, 2019, the Applicant indicated in his e-mail that if the 
re-design concepts were approved, he could move the house further away from 
the street and more in line with existing residences.   

 
B. STANDARD OF REVIEW 
 

1. Town Code Section 18-1-50 vests the Building Official with authority to process 
and issue building permits pursuant to the various building codes adopted by the 
Town, including the International Residential Code.  

 
2. Chapter 17 of the Municipal Code (the UDC) further provides in Chapter 17.02, 

Section 2.8.5.C that the Building Official “shall issue applications for permits and 
permits related to construction in accordance with the above regulations . . . .”  

 
3. As to appeals of Building Official Determinations, Chapter 17.02, Sections 

2.7.2.B and B.1, combine to provide that “appeals may be made by the decision of 
any administrative office or agency, based upon or made in the course of the 
administration or enforcement of this Code” and that “appeals of all 
administrative decisions shall be to the Board of Adjustment.” 

  
4. Chapter 17.02, Section 2.7.2.C.2, provides that “every decision shall be based 

upon findings of fact. . . every finding shall be supported in the record of the 
proceedings,” and “all hearings on appeals shall be conducted de novo.”   

 
5. Chapter 17.02, Section 2.7.2.C.3, provides that: 
 

a. The Board of Adjustment “shall consider the following in determining 
whether to affirm, reverse or amend a decision of another decision-making body: 

 
  i. The facts involved in the application or request, as presented by the 

appellant and the [Planning] Director, the requirements and intent of the 
applicable provisions of the Code, and the written decision being appealed; 
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  ii. Evidence of the manner in which the provision has been 
interpreted in the past;  

 
  iii.  The positive or negative impact of the requested development on 

the achievement of the Town’s stated development goals and strategies; and 
 
  iv. The impact on the Town’s ability to implement its Comprehensive 

Plan. 
 
 b. In granting a decision on an appeal of any administrative officer, the 

decision-making body may reverse an officer in whole or in part or may modify 
the decision or determination appealed from.  The decision-making body may 
require reasonable safeguards or conditions to be imposed.  

 
 c. Any further appeals from the Board of Adjustment . . . may be to the 

courts, as provided by law; provided, however, that such appeal is in accordance 
with C.R.C.P. 106(a)(iv).”  

 
C. REASONS FOR THE DECISION 
 

1. After a de novo review of the application, staff reports, and various additional 
written submittals from and testimony by Town staff, the Appellants, the 
Applicant, and other neighbors and interested parties, including a review of 
Applicant’s submitted re-design options, the Board of Adjustment agrees with the 
Appellants that the Building Official erred in determining that all required 
findings to approve the application can be made under the facts and circumstances 
of this case. 

 
2. In particular, the Board of Adjustment determines that, while the proposed 

structure could be used for permitted residential purposes, its design is not 
consistent with the historic character of Old Town Carbondale as it does not 
sufficiently integrate the unique scenic, historic, natural and design features of 
this area, and does not provide special emphasis on the unique home sizes 
characteristic of the original Townsite as required by Chapter 17.03, Section 
3.2.3, of the Municipal Code.   

 
3. The proposed structure is also inconsistent with other stated Town development 

goals and strategies and would impede implementation of the Town’s 2013 
Comprehensive Plan.  

 
4. The Board of Adjustment also determines that the decision of the Building 

Official should be reversed because the Applicant did not submit, and the 
Building Official did not review or consider, a detailed landscape plan pursuant to 
Chapter 17.05 Sections 5.4.4.A and 5.6.6.B, of the Municipal Code. 
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D. FINDINGS AND CONCLUSIONS 
 

1. The Board of Adjustment finds that Building Official acted appropriately in 
finding that the structure is designed as a single-family residence despite any 
potential future use for multi-family residency.  Among other things, while the 
structure may ultimately contain 6 bedrooms, 6 1/2 bathrooms, and three separate 
entrances, it only would contain one kitchen area, and it could therefore be used 
as a single “dwelling” by a “family” as defined in Chapter 17.08 of the Municipal 
Code (UDC definitions section).  

 
2. However, the Board of Adjustment finds that the Building Official nonetheless 

erred in issuing a building permit because: (1) the structure, as designed, does not 
meet the requirements of the OTR zone district and is otherwise inconsistent with 
the Town’s development goals and Comprehensive Plan and (2) the Applicant did 
not prepare and submit, and the Building Official did not review or consider a 
required detailed landscape plan.   

 
i. Findings re: lack of compliance with OTR zoning.  
 
Pursuant to Chapter 17.03, Section 3.2.3.A, of the Municipal Code, “[t]he purpose 
of the Old Town Residential district is to allow residential uses and densities that 
are consistent with the historic character of Old Town Carbondale. This area 
has unique scenic, historic, natural, and design features that should be 
preserved and integrated into new development. Special emphasis shall be 
placed on the quality and character of the built environment in this district, and 
the unique lot and home sizes characteristic of the original Townsite. The OTR 
district should emphasize pedestrians more than cars. Single-family dwelling units 
continue to be the predominant development type in this district.” (emphasis 
added). Additionally, the OTR zone district was established by the Town pursuant 
to Ordinance No. 5, Series of 2008, after a few controversial large homes had 
been constructed in the neighborhood in the years immediately prior. Ordinance 
No. 5 states that one intended purpose was to “better accommodate the historical 
structures and present and future land use patterns within this unique residential 
zoning area that is adjacent to downtown Carbondale.”   
 
When applying these standards to this proposed project, the Board of Adjustment 
finds that the project, as proposed, is not consistent with the historic character of 
Old Town Carbondale. The record, which includes the plans for the Applicant’s 
proposed new structure as well as descriptions of qualities of other area homes, 
shows that Applicant’s proposed structure, as designed, does not contain or 
integrate the variety of design elements, such as mass and scale variations, 
common in historic architecture. Compliance with the UDC is not just about 
mathematics—qualitative standards apply too. Existing homes in the OTR zone 
district are generally designed as not just one rectangular box, but rather a series 
of connected boxes, as they are broken up into multiple masses and shapes. In 
contrast, as demonstrated by the record, the Applicant’s design consists of just 
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one or two large rectangular boxes with two above-ground floors and one below 
ground. Applicant’s submittal of proposed re-design options, dated August 2, 
2019, does take certain limited steps to incorporate design features to comply with 
the OTR zone district’s intent and purpose statement. However, the proposed 
building still does not include enough variation of small building components to 
break up the mass and scale, enough different building materials, or enough points 
of interest. For example, the majority of single-family residences in the OTR have 
second floors with a smaller footprint than the first floor, which results in 
decreasing massing from ground floor to second floor. Additionally, the Board of 
Adjustment did not require the Applicant to change the footprint or alter the 
internal floor plan but did direct him to incorporate design features consistent with 
the historic character of the neighborhood. The re-design alternatives do not go 
far enough to incorporate such design features like using various methods to break 
up the building, including façade modulations; avoiding long expanses of walls; 
setbacks for upper floors; varied rooflines; changes in building materials; 
breaking up façade with architectural features like dormers, porches, gables, and 
windows.  
 
The Board of Adjustment finds that the proposed building presents too much mass 
and scale for the neighborhood, resulting in non-compliance with the purpose 
section of the OTR zone district (Section 3.2.3.A.) as this section states that 
special emphasis shall be placed on the unique home sizes characteristic of the 
OTR zone district.  

 
ii. Lack of compliance with Residential Site and Building Design standards.  
 
Chapter 17.05, Section 5.6 of the Municipal Code sets forth residential site and 
building design standards in all zone districts, which standards are intended to: 
 

A. Promote new residential developments that are distinctive, have 
character, and relate and connect to established neighborhoods. 

  
B. Provide variety and visual interest in the exterior design of 
residential buildings;  

 
C. Enhance the residential streetscape and diminish the prominence of 
garages and parking areas; 

 
D. Enhance public safety by preventing garages from obscuring main 
entrances or blocking views of the street from side residences; and 

 
E. Improve the compatibility of infill projects, particularly attached 
and multi-family residential development, with the residential character of 
surrounding neighborhoods.   
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See Chapter 17.05, Sub-Sections 5.6.1.A through –E, inclusive. The Board of 
Adjustment finds and determines that these goals are not met by the proposed 
design, as it does not relate or connect to the established neighborhood, it will not 
enhance the residential streetscape as a detailed landscape plan, which includes 
tree species and caliper, was not submitted, it does not provide variety and visual 
interest as the shape of the building is generally rectangular with insufficient 
variation of mass and scale and variation of architectural details, it will be larger 
in mass and scale than other houses on the block, and it is not compatible with the 
residential character of the surrounding neighborhood.  
 
iii. The project would negatively impact Town development goals and impede 

the implementation of the Comprehensive Plan. 
 
Chapter 17.02, Section 2.7.2.C.3, of the Municipal Code requires the Board of 
Adjustment to also consider “the positive or negative impact of the requested 
development on the achievement of the Town’s stated development goals and 
strategies” and “[t]he impact on the Town’s ability to implement its 
Comprehensive Plan.” The Town’s 2013 Comprehensive Plan reflects in Section 
4.2 that “Old Town is collectively the oldest residential neighborhood in town. 
This designation encompasses the portion of the historic residential town grid that 
was zoned as Old Town Residential in 2008. This zone district emphasizes the 
historic character of the Old Town neighborhood.” The Comprehensive Plan also 
reflects in Section 4.1 on Page 40 that the Town’s infill development goals for 
existing neighborhoods require that “special care shall be taken to ensure mass 
and scale conform to the existing neighborhoods beyond what is allowed in the 
current underlying zoning.” (Emphasis added). The Board of Adjustment finds 
that the Applicant’s design does not demonstrate that such special care was taken 
here, as the mass and scale do not conform to historical homes in the 
neighborhood. Nor is the design reflective of the “historical character” of the 
neighborhood that the Comprehensive Plan seeks to protect and preserve.  
 
iv. The application was deficient as it lacked required submittals concerning 
landscaping. 
 
The Applicant did not submit and, prior to issuing a building permit, Town staff 
did not review and consider, a detailed landscape plan, including tree species and 
caliper, as required by Town Code.  See Chapter 17.05 Sections 5.4.4 and 5.6.6.B. 
The application was therefore incomplete and inconsistent with Town Code. A 
landscape plan would potentially affect the view of the proposed structure from 
Town streets and neighboring properties. Without review and analysis of such a 
plan, it was erroneous for the Building Official to approve a building permit.   

E. FINAL DECISION AND RIGHT TO JUDICIAL REVIEW 
 
 For the foregoing reasons, the Appellants’ appeal is granted and the Building Official’s 
decision to issue a building permit to the Applicant is reversed. The approval of these findings 
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and conclusions by the Board of Adjustment represents a final decision of the Town of 
Carbondale that may be appealed to the Garfield County District Court within 28 days of the date 
that this decision is entered below pursuant to C.R.C.P. 106(a)(iv). 
 
 Entered and adopted by a vote of ____ to _____ this ______ day of August, 2019.  
      

BOARD OF ADJUSTMENT 
TOWN OF CARBONDALE, COLORADO  

 
 
      ___________________________________  
      By: Jeff Dickinson, Chairperson  
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